


 

NATIVE TITLE AND THE TORRENS SYSTEM:  

A COMPARATIVE LAW ANALYSIS 
OF TENURE CONVERSION IN THE FIJI ISLANDS 

 
 
 
 

by 
Kenneth Alexander Chambers 

 

 

 

 

A thesis submitted in fulfilment of the requirements for the degree of 
Doctor of Philosophy in Development Studies 

 

 

 

 

Copyright ©2015 by Kenneth Alexander Chambers 

 

School of Government, Development and International Affairs 

Faculty of Business and Economics 

The University of the South Pacific 

2015 

 





 

Dedication 

 
 

 
This thesis is dedicated to my son Alex, who died before it was completed, to my 

family, friends and colleagues, to communities and individuals or their descendants 

dispossessed or marginalized by constraints on access to land or by indiscriminate or 

unilateral conversion of native land to leasehold or freehold tenure, and to good 

government in which agencies and individuals act responsibly, formulating and 

implementing land tenure reform which meets the needs of the present generation 

without compromising the ability of future generations to meet their own needs.   

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

iii 



 

Native title and the Torrens system: A comparative law analysis  

of tenure conversion in the Fiji Islands 

Abstract 

 

This thesis is a comparative law study addressing the thesis question: “Can Fijian land 

tenure policy include carefully regulated partial conversion of iTaukei land to 

freehold based on the Torrens system?” Central to this thesis is the proposition that 

the legal framework already exists for the conversion of iTaukei land to freehold: social, 

economic, political, and cultural dimensions impacting at policy level, giving peripheral 

texture to the thesis enquiry. Fiji is at a point in its development where the land system 

is not meeting social or economic expectations. Access to land and better utilization of 

the resources it contains is a core element in the human right to life and it is central to 

any sustainable development imperative but the outcomes of land policy providing for 

the conversion of native land to leasehold or freehold tenure is notoriously difficult to 

predict and there are well documented catastrophes. In 1840 there was not an acre of New 

Zealand which did not have an owner according to native custom and before cession in 1874 it 

was the same in Fiji. Colonial intervention delivered different outcomes, but both 

countries are well documented illustrations of tenure conversion. In Fiji, native title 

accounts for about 90% of the land mass and the impact of tenure conversion to 

leasehold has been relatively benign. New Zealand on the other hand was swamped by a 

colonial tsunami of conversion to freehold so that almost nothing is left of 66.4 million 

acres of Maori customary land: all that remains is the shadow and the socio-economic 

consequences. Tenure conversion ignited the land wars in New Zealand and in Fiji land 

tenure policy with the prospect of a similar outcome is arguably (albeit more often than 

not unarticulated) a component cause of all four military coups since 1987. Land tenure 

reform is a defining issue in Fiji.This thesis will show by comparative enquiry primarily 

focused on tenure conversion to freehold in New Zealand and Fiji, supplemented with 

an analysis of common law and recent native title law from other jurisdictions, that 

Fijian law already contemplates the conversion of iTaukei land to freehold, and that a 

limited tenure conversion process can be an important land tenure policy option.  
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1.    Introduction_________________________________________________ 

1.01 Background 

The land access and utilization problematic has been an ever-present and so far 

insoluble part of politics and socioeconomic history in the Fiji Islands from first contact 

with European settlers in the 1800’s, and the plantation land boom in the 1860’s, 

through cession to the British in 1874, codification of native tenure after cession and 

establishment of the Colonial Sugar Refining Co from the early 1880’s highlighted by 

the settlement of Girmitya indentured labourers and aggravated by the Agricultural 

Landlord and Tenant Act1 leasing legislation brought in by the colonial government as 

an ordinance prior to independence in 1970 and ultimately reflected in the four military 

coups since 1987. Gerard Ward said in 1969 that: ...the problems of land tenure reform are one 

of the mainsprings of the inter-racial rivalries which are basic to the present political and social situation 

in Fiji.2 In more emotive language, Ratu Kamisese Mara (as he then was) is quoted in Fiji 

Times in 1978 saying: blood will flow in this country if Indians do not understand the deep 

emotional feelings Fijians have for their land.3 And in 1997, Josefata Kamikamica said: The land 

question is one of the most divisive and potent political issues in Fiji. It underlies and permeates the 

economic, social and political fabric of Fiji society.4 The land tenure problematic in Fiji is an 

omnibus because it can be enlisted to transport any political, socio-economic or 

personal agenda;5 polarizing not only along ethnic lines but also inside communities. 

Approximately 91 per cent of the Fijian land mass is native land,6 and the land problem 

is focused on access to native (iTaukei) land,7 it has caused political and ethnic tension 

and, notwithstanding a paucity of opinion, there is evidence to suggest it has 

contributed to all four coups since 1987.8 The 1987 and 2000 political upheavals in Fiji 

were precipitated by the numerical dominance and growing influence of non-indigenous 

                                                 
1 First enacted as an Ordinance in 1967 
2 Ward 1969, 3 
3 Fiji Times 3 March 1978; Lal 2006: 31 
4 Kamikamica 1997: 259 
5 Eg, see Lal 2006: 31 
6 Land Use Unit research paper 2014. This is the only non-contentious data on tenure allocation in Fiji 
7 Primary focus of the Land Use Decree 2010 is native land 
8 See notes 2, 3 and 4 above 
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(vulagi) 9 Indo-Fijian community with attendant rising tensions over access to land. This 

dynamic inevitably makes tenure conversion a contentious element in Fijian land policy. 

Whilst the numerical dominance of the vulagi part of Fijian society is no longer the 

issue it was in 1987, it can be argued that the military takeover in December 2006 has 

effectively replicated the pre-1987 social and political circumstances without solving the 

causative land problematic which strains the relationship between Indigenous Fijian 

(iTaukei) and vulagi, and the fabric of Fijian society generally.10  

 

The common law orthodoxy that native tenure is inalienable except to the state has 

substantially preserved the iTaukei vanua in Fiji Islands whereas colonial tenure 

conversion of Maori customary land to freehold in New Zealand fragmented and 

dissipated the Maori rohe.11 Pre-cession circumstances were the same: customary land 

tenure in both countries was similar; the Treaties of Cession to the British were in 

similar terms and both countries acquired the same common law system on cession. 

Governor Gordon was governor in both countries.12 Both countries have operative 

Torrens system legislation first enacted in the 1870’s and both countries are now 

independent. The main distinction between New Zealand and Fiji Islands is that the 

former became a settler colony whereas European numbers in Fiji were small. Disparity 

today, flows from this distinction. The outcomes from colonization for the iTaukei and 

the Maori were quite different: today the iTaukei are land-rich, today the Maori are left 

with 5 per cent of the land mass. New Zealand is a well documented illustration of 

catastrophic colonial implementation of a blanket tenure conversion policy where Maori 

customary ownership was converted to freehold.13 Tenure conversion to freehold is a 

policy option available to post-colonial developing countries. There is extensive 

literature14 and case law15 on tenure conversion to freehold and globally the Torrens 

                                                 
9 Kaivalagi or “men from the sky” was originally applied to Europeans including Indian Vascars (See 
Brown, Men From Under the Sky. Vulagi means “visitor” and Pakeha is the Maori equivalent to vulagi   
10 SODELPA election manifesto 2014 
11 Rohe in Maori has the same meaning as Vanua in Fijian   
12 http://www.teara.govt.nz/en/1966/gordon-arthur-charles-hamilton-first-baron-stanmore; Colonial 
administrator and Governor of New Zealand 1880 - 1882 
13 Eg Taranaki Report; David Williams 1999 
14 Hernando de Soto, Wealth of Nations, see chapter 3 below  
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system has been implemented in most countries.16 However, land tenure in developing 

countries with indigenous populations and existing native title to land is an area of the 

common law historically fraught with ambiguity, and complexity. 

 

Fiji is a small island developing state comprising approximately 1.833 million hectares 

on 333 islands in the south-western Pacific Ocean,17 about four hours by air from New 

Zealand. The colonial economy in New Zealand was driven by sheep, in Fiji it was 

sugar. There is remarkable uncertainty in quantification of the figures for the three 

different classes of land in Fiji. Gerard ward says [l]and tenure figures issued by different 

agencies differ considerably.18 With this caveat in mind, approximately three per cent or 

55,000 hectares of the land mass is allodial state land today and approximately six per 

cent or 110,000 hectares is privately held freehold.19 Land was alienated by iTaukei prior 

to Cession and converted to freehold on Land Commission equitable adjustment under 

article 7 of the Deed of Cession, approximately half of the claimed area was validated by 

these Land Commission determinations. A further four per cent or approximately 

104,000 hectares was alienated and converted to freehold in the Im Thurm period 1905-

1908. Approximately four per cent or 73,000 hectares of the freehold land was 

transferred back to the Crown when the Colonial Sugar Company left Fiji in 1973, 

leaving about six per cent of the land mass as freehold today. The balance of 

approximately 91 per cent or 1.668 million hectares of the land mass is native land 

which cannot be permanently alienated except to the state,20 but most of the 

unconverted native land is covered with bush and it is substantially unutilized. About 48 

per cent of the native land or 793,422 hectares is subject to ground leases21 so that a 

                                                                                                                                          
15 Staples v Corby, Stout CJ  
16 Garrick Small A Cross Cultural Economic Analysis 
17 The large islands are mountainous and of volcanic origin, and 110 islands are uninhabited 
18 Gerard Ward Land Law and Custom, p 199, Table 6.1, puts freehold at 8.17% but this includes freehold 
which was transferred back to the state when CSR left Fiji in 1973; it excludes mangroves; and Schedule 
A & B land is included in the 9.45% as Crown land.   
19 Kamikamica 1978: 3; 1997: 263; Ward 1997: 248-251; 1969: 4-25; 1995: 199. These figures are obscured 
and complicated by the mangrove areas, the CSR freehold transferred back to the State in 1973 and the 
inclusion of Schedule A and B state land  
20 Section 28(1) Fijian Constitution 2013 
21 Kamikamica 1997: 274, as at October 1995: there were 29,640 leases of native land, totaling 793,422 ha, 
or about 48% of native land is alienated by lease  
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total of about 52 per cent of the land mass or approximately 953,000 hectares, much of 

the best land in Fiji, has been converted to non-customary or western tenure and 

alienated since cession of sovereignty to the British in 1874. The best estimate today is 

that in Fiji the ratio of state, freehold and native land is about 3:6:91. In New Zealand 

this ratio is about 50:45:5 reflecting the part that proceeds of freehold alienation played 

in financing colonial administration in New Zealand. Much of the Fijian alienation was 

effected without consulting commoner iTaukei, and bimodal (chief/commoner) 

distribution of rental benefits or sale proceeds has until recently disproportionately 

favoured the conflicting interests of iTaukei chiefs. Approximately 60 per cent of Fiji’s 

population of 837,27122 are iTaukei, many of them are not land owners. The remaining 

40 per cent are vulagi, mostly of Indian descent. Most of the population lives on the 

two large islands,23 and approximately 50 per cent of the population reside in urban 

areas.24 The land problem in Fiji is embedded in these statistics.  

 

There are five themes recurring throughout this thesis: 1). the obligation of government 

to ensure that land is utilized sustainably. This is an executive, legislative and judicial 

duty to enable sustainable development in the Fiji Islands that meets the needs of the present 

generation without compromising the ability of future generations to meet their own needs, using resources 

to improve the quality of human life within their carrying capacity. 25 2). secure or registered access 

to native land by 99 year perpetually renewable ground lease is a de facto alienation for 

five generations, and when a lease in this form is combined with fragmentation of the 

rental stream by equal distribution to all members of the land owning unit the current 

land policy framework can operate to marginalize the iTaukei land owners, limiting their 

right to economic self-determination by limiting their financial capacity to develop other 

land resources. The impact of this theme is evident in the limited popularity that the 99 

year ground lease format has achieved to date.26 3). indiscriminate freehold or leasehold 

alienation policy dispossesses and marginalizes future generations of iTaukei land 

                                                 
22 Fiji Bureau of Statistics, Population Census, 2007 
23 Viti Levu and Vanua Levu 
24 Fiji Bureau of Statistics, Population Census, 2007 
25 Environment Management Act 2005 (Fiji), s. 3 
26 Land Use Decree enacted in 2010. By 2014 only 4,000 hectares of native land are subject to LUD leases 
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owners. 4). poverty and continuing social upheaval is an inherent risk with all land 

tenure policy initiatives; and finally, 5). customary ownership of native land and an 

equitable leasehold regime are the cornerstones of land tenure policy in Fiji. Together, 

these themes generate a substantial part of the pattern of social, political, and economic 

and ethnic tension which constitutes, defines and perpetuates the land problem in Fiji. 

 

1.02 Thesis question and thesis proposition   

The question is: “Can Fijian land tenure policy include carefully regulated partial 

conversion of iTaukei land to freehold based on the Torrens system?”  Central to 

this thesis question is the thesis proposition that the legal framework and institutions 

already exist for the partial conversion of iTaukei land to freehold.  

 

1.03 Thesis limitations 

This thesis is a comparative law study focused on the legal framework. Social, economic, 

political, cultural and environmental dimensions certainly impacted on the creation of 

that framework, and, as a consequence of that, they are part of the comparative analysis 

because they give texture to the enquiry. This thesis will show that carefully regulated 

partial conversion of iTaukei land to freehold (the conversion of part of a land owning 

units’ land) is a policy lacuna attributable to the pervasive colonial aftermath, but if it is 

consensus and outcomes driven, and supported by effective institutions, whilst it is not 

an immediate or universal panacea for the land problems in Fiji, it is a policy option 

which is pregnant with promise for a modern, independent, maturing, self-sustaining, 

multicultural, independent nation, whilst it must also acknowledge the socio-economic, 

socio-cultural, spiritual and political context, and the integrity of customary values. 

 

1.04 The land problem 

The land is where we live, it is where we do business and along with labour and capital, 

it is a factor in production. Land also provides natural resources like water, timber and 

minerals. It has been said that land is the father of money,27 and also somewhat hyperbolically, 

                                                 
27 Tamati Ranapiri, Te Wananga, 24 September 1874. Quoted in Taranaki Report, 277  
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that if a man is given secure title to a bare rock, he will transform it into a garden, but if he is given 

precarious possession of a garden, he will transform it into a desert.28 In Fejo v Northern Territory of 

Australia Kirby J said in every society, rights in land which afford an enforceable entitlement to 

exclusive possession are basic to social peace and order as well as to economic investment and prosperity. 

29 In Fiji, the land problem is a hydra-headed monster, driven by vested or conflicting 

interests and expectations. There are three primary perspectives to the land access and 

utilization problematic in Fiji: firstly there is imperative to achieve over-arching macro-

economic sustainable development objectives by government; secondly, and perhaps 

even more focal in light of the population demographics, is secure access to native land; 

and finally the traditional prohibition against permanent alienation of native land, and 

the administrative preference for leasehold tenure (as the only secure access and 

utilization mechanism), which limits iTaukei capacity to develop their land resources 

without the benefit of access to secure development finance.30 All these perspectives to 

the land tenure problematic are captured in the Fiji government Roadmap for 

Democracy and Socioeconomic Development 2009 which says [t]he key issue regarding 

land in Fiji is one of access and improving utilization.31 All these perspectives and their 

interaction are distorted by vested or conflicting interests and the land problem is 

further exacerbated by corruption, inertia or incompetence in land administration 

legislation, policy, systems and governmental or public sector institutions.  

 

There are four categories of land in Fiji: state land, freehold, native land subject to lease, 

and vakavanua native land. Access to state land which is owned by the state is governed 

by the State Land Act and it can be leased, licensed, or sold as freehold under the 

provisions of that legislation. Freehold is a state grant of exclusive possession (seisin) in 

perpetuity, and in common law systems it can only be created by the state. It gives a 

                                                 
28 Quoted by Whalan, “The Torrens System in New Zealand – Present Problems and Future Possibilities” 
(1971) Centennial Essays 258 at 295 
29 (1998) 195 CLR 96, 156 ALR 721, par 104 
30 Native land cannot be used as security: Cobbwebb Pty Ltd v Ratu Nakelia [1990] FJCA 16 “Land cannot for 
example be sold or seized by a creditor. So far as a non-Fijian judgment creditor is concerned that wealth is protected and 
cannot be touched.”  
31 Ministry of National Planning December 2009, Roadmap for democracy and sustainable 
socioeconomic development 2010 – 2014, A Better Fiji for All, at p 15 
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holder the stability of permanence. Leasehold is a derivative grant of exclusive 

possession for a period or term, and this entitlement has the social and political 

instability which goes with a temporary entitlement. The licence or vakavanua only 

confers a precarious right to occupation, again with the instability which goes with that 

entitlement. In Fiji the customary mechanism governing iTaukei access to iTaukei land 

is the vakavanua.32 This mechanism is usufructuary33 and it is protected by section 3 of 

the iTaukei Land Act. Although, in its customary context, it is often hereditary and 

proprietary, it very roughly equates to a licence at common law. Because it is regulated 

by custom,34 and constrained by statute,35 it is not available to vulagi, and  is regarded by 

financial markets and by investors as high risk: it does not provide a viable security for 

intensive development or investment. The Fiji Court of Appeal has said [iTaukei land] for 

example cannot be sold or seized by a creditor. So far as a non-Fijian judgment creditor is concerned 

that wealth is protected and cannot be touched. 36 Financial institutions do not lend on the 

security of a vakavanua. Much of the valuable and productive land in Fiji has already 

been alienated either as freehold or leasehold. Freehold ownership is an estate in 

perpetuity and it is an absolute transfer of exclusive possession. Most of the freehold 

alienation in Fiji was done unilaterally by chiefs in the mid 1880’s, or 1905-1908, 

without consulting commoner iTaukei. Community linkages are an integral part of 

society in the Fiji. These linkages are extinguished on a tenure conversion unless they 

are expressly preserved by covenant or other encumbrance registered against the title. 

The distribution of freehold land in Fiji is captured in the map at Figure 1. 

 

Figure 1 – Map of Fiji Islands 37 

                                                 
32 Waisake Ratu (No 2), per Cullinan J 
33 The legal tenure is communal, the use rights are subordinate interests regulated by custom. Mabo (No 
2) per Brennan J at p 237 pars (g) to (i) 
34 Ratu (No 2), per Cullinan J 
35 This mechanism is caught by s. 3 Native Lands Act which provides for native land cultivation, 
allotment and dealing by iTaukei as amongst themselves according to their native customs; it is not 
registrable under s. 10 Native Land Trust Act and it is not a caveatable under s. 106 Land Transfer Act. 
The legal principles set out by the Privy Council in Miller v Minister of Mines would apply to a vakavanua   
36 Cobbwebb Pty Ltd v Ratu Nakelia [1990] FJCA 16  
37 iTLTB executive officer’s presentation 2013 
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Gerard Ward states that [t]here can be little doubt that the distribution of freehold, [state] and 

native land is one of the main determinants of the distribution of population, agriculture and economic 

activities in Fiji...38 Europeans have taken the best land. The freehold alienations are 

mostly located on the coastal plains, river deltas, and inland river valleys and they are 

generally regarded as the eyes of the land. This is where the economic backbone of the 

country was established: plantation agriculture, and the urban centres. Conversion of 

native land to leasehold tenure accounts for the greater part of the alienation of native 

land in Fiji since cession in 1874. Approximately 48 per cent of the native land or 

approximately 793,422 hectares39 has been alienated in this way. The current 

government legislated in 2010 to give a standard term of 99 years and equal 

distribution40 of rental but this policy initiative raises other issues.  Socioeconomic 

marginalization of iTaukei landowners is one of these, it is exacerbated by the current 

policy focus on leasehold tenure as the preferred mechanism for secure access to 

iTaukei land, and it is captured in the current government’s election manifesto 2014 

which says: For too long, landowners have leased out land for others to develop and make huge 

                                                 
38 R G Ward Land Use and Alienation in Fiji to 1885, Journal of Pacific History (1969) 4, 3 
39 Kamikamica 1997: 274  
40 iTaukei Land Trust Amendment Decree, Land Use Decree 2010 
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profits.41 Leasing and licensing iTaukei land is governed by the iTaukei Land Trust Act 

although minor inroads to this source of entitlement have been made under the Land 

Use Decree 2010. Combined with the disproportionate rental distribution formula 

favouring the chiefs, commoner iTaukei had little enthusiasm for leasing iTaukei land to 

vulagi. This outcome ultimately over-shadowed the subsistence social welfare issues 

ALTA leases were designed by the departing colonial government in the late 1960’s to 

address. The current standard format of leasehold tenure is a 99 year term lease, which 

is a de facto alienation for at least five generations, together with the policy of 

fragmenting the rental stream this format seems destined to be disruptive. The 

preliminary prognosis, for those land use policy solutions which have currency, will 

show that the prospects for long term political and social stability in Fiji are not good.  

 

1.04 Contending approaches  

Fiji is a common law jurisdiction and in Fijian law there are three mechanisms which 

give a legal entitlement to occupy land: there is the freehold grant; the leasehold estate; 

and the licence to occupy. Occupation without an entitlement is a trespass and the 

occupant is a squatter. Leasehold tenure is the operative mechanism for capital intensive 

access to native land in Fiji.42 There are three different legislative regimes governing 

leases of iTaukei land: Agricultural Landlord and Tenant Act; iTaukei Land Trust Act43 

and Land Use Decree. There are negative issues with all three regimes.44 Immediately 

prior to independence in 1970 the colonial government enacted the Agricultural 

Landlord and Tenant Ordinance [Cap 270]45 which provided for 30 year leases of native 

agricultural land at very low, almost peppercorn, rentals.46 Until the 1990’s, these leases 

provided a significant source of subsistence social welfare in the country but upon 

expiry they were generally not renewed, due mainly to iTaukei dissatisfaction, and there 

is an abundance of Fijian literature addressing the related social, economic and political 

                                                 
41 Fiji First Party Election Manifesto 2014, p 18 
42 ALTA, iTLTA; LUD 
43 There are 31 main lease types administered by iTLTB; Kamikamica 1997:274 
44 ALTA: low rent, terms favor the tenant; iTLTB: 15% management fee; LUD: no recourse to the courts   
45 Ordinance 23 of 1966 
46 See Davies and Gallimore 2000. The renewal term for ALTA leases is now 50 years  
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consequences.47 Leases can be a notoriously high risk mechanism for both the lessor48 

and lessee;49 they might give the land owner an income stream but they do not release 

development capital in a lump sum; and market rental obligations are not tied to use, so 

that over the term of a 99 year lease there is a prospect that market rental at highest and 

best use no longer corresponds to the economics of actual use. Since 1940 the iTaukei 

Land Trust Board, which is a statutory trustee for the iTaukei landowners, has granted 

leases and licences of native land at market rental.50 The standard term for intensive 

development leases is 99 years to allow for amortization of the investment and until 

2007 the standard term for leases of unplanned rural land was limited to 50 years.51 The 

standard form for these leases does not provide compensation for improvements when 

the lease expires. This is predicted to be a challenge for residential leases of native land 

in the metropolitan areas of Fiji in particular. These leases also in many instances 

provided substantial income to the iTaukei chiefs through their disproportionate share 

of rental distribution. The Land Use Decree 2010 provides for 99 year leases of native 

land and equal distribution of rental but it has been described as expropriatory,52 and it 

has not yet reached a significant level of penetration, or general acceptance by iTaukei.   

 

In the Fiji Islands, tenure conversion of iTaukei land to freehold is viewed with 

suspicion by iTaukei53 (and permanent alienation is prohibited by the Fijian Constitution 

2013). Equitable adjustment 54 of pre-cession European land claims was the colonial 

solution to vulagi freehold access to native land at cession in 1874.55 This solution was 

followed by an orthodoxy56 in which the colonial common law concept of inalienable 

native tenure was consolidated by the first Governor of Fiji, Sir Arthur Gordon.57 

Prohibition against alienation is the element of this colonial orthodoxy which is central 
                                                 
47 Brij Lal, Prasad, Mahendra Reddy; Padma Lal 
48 Vosailagi v Mara; Narawa v NLTB; Tiva v NLTB 
49 Glasgow lease article NZ Herald  
50 Native Land Trust Ordinance 
51 Siuta v NLTB 
52 Mathew Dodd 
53 Peter France 
54 Cession of Fiji to Great Britain, Art 7(3), in Fiji Sessional Legislation 1874 
55 Determined by Native Lands Commission enquiry 
56 Peter France, 1969, pp 102-128 
57 ibid 
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to the thesis question. With the exception of the period 1905 to 1908 in the time of 

Governor Im Thurm this is the orthodoxy which is captured today in section 28(1) of 

the Fijian Constitution 2013, and s. 3 of the iTaukei Lands Act, it is an abbreviated form 

because de facto alienation by perpetually renewable 99 year lease, for example, which is 

authorised by legislation58 is not prohibited by s. 28(1). Since cession to the British in 

1874 the Fijian common law orthodoxy against alienation has ossified. Alienation by 

conversion to freehold challenges the colonial orthodoxy that native land cannot be 

permanently alienated.59 David Williams argues that in New Zealand the freeholding 

process caused widespread, unrelieved and often fraudulent dispossession of the 

Maori.60 The colonial orthodoxy prohibiting alienation of native land to vulagi in the Fiji 

Islands was first set out in section 2 of the colonial Native Lands Ordinance 1875. The 

social, political and economic circumstances in Fiji have changed since then, particularly 

since independence in 1970. The colonial orthodoxy against alienation of native land in 

Fiji has already been practically defenestrated by post-independence legislation 

authorizing de facto alienation of rural land by 99 year perpetually renewable lease.   

 

Until 7 February 2013 the only legislated process for converting native land to freehold 

was by “land swap”. The land owning unit received land from the State in lieu, and 

native land was converted to freehold to facilitate economic development.61 The State 

Lands (Amendment) Decree 2013 now expressly prohibits conversion of native land by 

exchange62 and this legislative prohibition is reinforced by the constitutional prohibition 

against permanent alienation.63 This thesis will show by comparative analysis of legal, 

socioeconomic, political and historical issues that tenure conversion in the Fiji Islands 

should be seen as part of a wider discussion on iTaukei constitutional rights to 

economic self-determination,64 land administration institutions and practices, planning, 

taxation, sustainable development and on access to land generally. In 2007 Justice Jiten 

                                                 
58 NLTA and LUD 
59 Peter France 
60 David Williams 1999 
61 Denarau and Momi Bay developments are recent examples of ‘native land swap’ tenure conversion  
62 S. 2, State Lands (Amendment) Decree 2013, inserting subsection (6) in State Lands Act [Cap 135]  
63 Constitution of the Republic of Fiji (Promulgation) Decree 2013, enacted 6 September 2013  
64 See Fijian Constitution 2013, section 32 ‘Right to economic participation’ in ‘Chapter 2 – Bill of Rights’  
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Singh in the Fiji High Court said: The Native Land Trust Act was passed in 1940 to protect the 

native Fijians from alienating too much of their land and probably for low prices to unscrupulous 

prospective purchasers. The Act ensured through the Board, paternalistic protective measures so that the 

indigenous Fijians did not find themselves virtually landless in the long run. However more than sixty 

years later, there has been marked development in Fijian education and commercial expertise. There 

would be a lot of native owners who are just as educated as the decision makers in the Board. Hence 

there is no need for suffocating protection of the native owners.65  

 

1.05 Skeleton argument 

An equitable and sustainable tenure conversion policy either to long term leasehold or 

to freehold depends on a subjective prediction of whether component parts of society 

will be marginalized or not.66 Figure 2 shows hypothetical land with abundant natural 

resources. This hypothetical illustrates the point that potential synergies exist between 

the various natural resources and that land tenure policy can operate to optimize these 

synergies. In the illustration at Figure 2 there is a vulagi farming community, there are 

two iTaukei villages, a block of agricultural land between the two iTaukei communities 

which is subdivided into small uneconomic plots and leased by vulagi farmers for 

uneconomic sugar cane production, there is a resort site, a river which can provide 

drinking water, and is suitable for generating electricity, or for eco-tourism, there is a 

mature mahogany forest and a source of artesian water. The nuclear waste site is 

included in this hypothetical to illustrate an unsustainable land use detrimental to health 

and safety driven by financial reward, where long term human health and safety have 

been traded for an immediate economic benefit. The justification for including this 

hypothetical illustration as part of the skeleton argument is to show that a highest and 

best use analysis of the component resources under a management plan maximizes 

economic, environmental and social benefit to the community and to the state.        

Figure 267        

                                                 
65 Tiva v NLTB [2007] FJHC 117 (18 January 2007), PacLii at p 3 
66 Kamikamica 1988: 298 
67 Boydell S, The Pacific Land Tenure Textbook, University of the South Pacific, 2004, at ch 4, pg 3 
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A stakeholder analysis of this scenario highlights the wide variances evident between the 

strict ‘land rights’ perspective, and the substantially more holistic ‘relationship’ analysis 

which is more appropriate to the Pacific region and to Fiji in particular. In the modern 

multi-ethnic Fiji, the old ‘catch-cries’ of What’s good for Fiji is good for Fijians and Fiji for the 

Fijians no longer provide a valid basis for stakeholder analysis. Native land in Fiji cannot 

be used as security for development finance without state intervention, by conversion of 

the communal native title to an individualized non-customary tenure. Leasehold is the 

traditional mechanism used in Fiji. Alienation of the resort for example by long term 

lease gives the land owning unit a rental stream. When this form of de facto alienation is 

linked with disproportionate distribution of the rental stream to the chiefs, there is little 

commoner iTaukei enthusiasm for leasing. On the other hand, when there is an equal 

distribution of the rental stream to all members of the land owning unit, again the rental 

income does not accumulate in order to capitalize further resource development. The 

land owning unit remains marginalized as a subsistence community in borderline 

poverty because it has no capital source to develop its remaining resources. National 

GDP and tax base are also constrained by distribution policy dysfunctions. Freeholding 
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a potential resort site on the other hand with proper planning and restrictive covenants 

to maintain synergies with the other resources retained by the land owning unit, for 

example, the agricultural land or the water, and a detailed business plan with effective 

land administration institutions for carefully and prudently injecting the proceeds of sale 

into the development of those other resources, could protect the land owning unit’s 

posterity, but it is a reform policy which is prohibited by section 28(1) of the Fijian 

Constitution 2013. This prohibition is designed to protect native land, but de facto 

alienation is already permitted by perpetually renewable leases with an initial term of 99 

years, so all the prohibition actually does is limit iTaukei access to development finance 

and constrains economic development in Fiji generally, as a consequence. 

 

There is no practical difference between a de jure alienation of native land as part of a 

freehold conversion process and a de facto alienation by grant of a perpetually renewable 

Glasgow lease, or a long term lease for 99 years 68 or 999 years.69 The land is gone, 

traded for a capital sum or an income stream which can either be fragmented by 

disbursement to members of the land owning unit 70 or used for development of other 

resources on land which remains. Any prospect of challenging the alienation is also 

precluded where the lessee’s interest is indefeasible and protected by Torrens system 

registration.71 Section XI of the 1880 Ordinance protected Crown grants from any 

question, and since the Supreme Court decision in Caldwell v Mongston,72 first registration 

defects in the tenure conversion process in Fiji have been protected by Torrens system 

registration. The maxim nemo dat quod non habet 73 does not apply in Fiji where the register is 

everything 74 and in the absence of actual fraud by the registered proprietor or their agent 

the doctrine of immediate indefeasibility extinguishes, with minor exceptions, all 

                                                 
68 Reg 20(2) and (3) Native Land (Leases and Licenses) Regulations, as amended by Legal Notice 103 of 
2007; s.10 Land Use Decree 2010   
69 Im Thurm leases at Ba 1906 
70 Native Land Trust Act and Land Use Decree 2010 equal payment provisions 
71 Section 10(2) Native Land Trust Act [Cap 134]; section 8(3)(a) and 59(2) of the Agricultural Landlord 
and Tenant Act [Cap 270]; section 12(1) Land Use Decree 2010  
72 (1908) 3 FLR 62 
73 A person cannot give a better title than they themselves have 
74 Caldwell v Mongston FJSC; Subramani v Sheela FJCA 
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competing interests which are antecedent to registration.75 Section 29 of the Fijian 

Constitution 2013 adds the further protection of supreme law to leases and freehold that 

existed immediately before the commencement of this Constitution.76 

 

This thesis will show that it is far too late in the day for Fijian land tenure policy to ring-

fence tenure conversion of iTaukei land to freehold by constitutional prohibition. A 

blanket policy for the conversion of iTaukei land to freehold is not an immediate 

panacea for the land problematic in Fiji, but partial freeholding, on the other hand, if it 

is consensus and outcome driven, and if it is carefully regulated and supported by 

effective institutions, is a policy option which is pregnant with promise. Carefully 

regulated partial freeholding of native land facilitates distribution of land to all sectors of 

the community, it is an effective way to release capital for the development of other 

resources on or in native land, and it ought to be part of a comprehensive land tenure 

policy in Fiji. This thesis will show that the orthodoxy against permanent alienation of 

native land in Fiji should only be put aside if the partial freeholding policy is entirely 

voluntary, and if the conversion policy can then be seen to deliver demonstrable benefit 

to all sectors of Fijian society. Land tenure problems are not simply addressed in 

domestic case law or legislation. Comparative analysis in this area of the law is generally 

validated in case law and in academic writing. In the first New Zealand case addressing 

the conversion of Maori customary title to freehold tenure by free and fair purchase,77 

subsequently validated by Crown grant, the Supreme Court applied certain established 

principles of law78 developed by colonial Courts over the previous 200 years, relying on 

Kent’s Commentaries and on American 79 and Australian 80 cases as authority. The 

Court in R v Symonds relied on international law81 founded on natural law principles and 

state practice, which by its consistency across colonial jurisdictions validates a 

comparative analysis. In the first Fijian case addressing Torrens system fraud and the 

                                                 
75 Assets Co; Caldwell v Mongston; Subramani v Sheela 
76 Section 29(1) and (3) Fijian Constitution 2013 
77 R v Symonds 
78 At p 388 
79Cherokee Nation v State of Georgia, at p 390; Johnson v McIntosh (1823) 8 Wheat 543  
80 AG v Brown, at p 395 
81 Vattel, Law of Nations, bk 1, ch 4 
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doctrine of indefeasibility82 in 1908 the Supreme Court followed a decision of the Privy 

Council as the final appellate Court for New Zealand in Assets Co Ltd v Mere Roihi.83 In 

Kanakana v AG 84 the same approach is evident. The history and framework of the 

tenure conversion policy and practice in New Zealand is appropriate and relevant to the 

argument on the central issues highlighted by the thesis question.                

 

Since about the 1960’s many former British colonies have gained independence. This 

upheaval in the global landscape has changed the way we look at things and it will 

inevitably influence the shape and form of our legal system. Common law courts in 

other jurisdictions have shown a remarkable propensity to overturn previously well-

settled law concerning native title to land.85 This phenomenon is likely to grow under 

the rubric of customary international law. In 2007, the UN General Assembly adopted a 

Declaration on Rights of Indigenous Peoples 86 which states that native peoples are 

entitled to their ancestral lands and to the right to economic self-determination. 

Diplomatic representatives of four developed countries voting against adoption 

described this principle as divisive and utopian,87 (for ease of reference those four 

countries: Canada, Australia, New Zealand and USA are referred to in this thesis by the 

acronym as the “CANZUS countries”) but alongside it there is a growing body of recent 

law suggesting that native title which has not been properly extinguished might be 

regarded as an emerging exception to Torrens system indefeasibility. The UN 

declaration is not hard law per se but it makes some strong points on acceptable post-

colonial conduct concerning native title and the right to indigenous self-determination.88 

In the UN, 143 countries were in favor and four countries against: Canada, Australia, 

New Zealand, and the United States.89 Fiji did not vote and has not subsequently 

ratified the Declaration. All CANZUS countries have subsequently adopted the UN 
                                                 
82 Caldwell v Mongston 
83 [1905] AC 275 
84 [2010] FJHC 563 (22 December 2010) 
85 Mabo (No 2) overturned Cooper v Stuart and Milirrpum v Nabalco; Ngati Apa overturned Wi Parata v Bishop of 
Wellington and In Re the Ninety Mile Beach  
86 UN General Assembly, GA/10612 
87 Canada, Australia, New Zealand, and United States (herein the “CANZUS” countries 
88 Arts 26 and 28; all four CANZUS countries have now adopted UNDRIP 2007 
89 These developed countries are collectively referred to as the “CANZUS countries” 
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Declaration but they are developed countries, with economies and social structures 

having significant exposure to any contingent claim for restitutionary redress of native 

dispossession grievances. The judgment of Conteh CJ in Aurelio Cal v Belize 90 refers to 

the UN Declaration as relevant to a native title claim to 500,000 acres of rainforest in 

the former British colony of Belize in Central America. Other recent law judgments 

concerning native title from South Africa (Richtersveldt Community v Alexkor)91 and from 

Malaysia (Selangor v Sagong Tasi)92 suggest that unilateral extinguishment principles 

enunciated in Mabo (No 2) 93 by the High Court of Australia and in Ngati Apa 94 by the 

New Zealand Court of Appeal may succumb to the development of international norms 

for acceptable post-colonial behaviour concerning native title and indigenous self-

determination. In CANZUS countries, pre-cession indigenous proprietary rights are 

described as “usufructs” and they are vulnerable to extinguishment by valid legislative, 

executive, or judicial act evincing clear and plain intention to extinguish native title rights.95 

There is a growing global reluctance to accept the CANZUS view of native title as a 

usufruct or the doctrine of unilateral extinguishment as appropriate today.96  

 

The common law is a rich tapestry of legal principles developed over almost 1000 years 

from many diverse sources including the civil law and principles of customary 

international law. As Chapman J said in R v Symonds 97 the common law regarding native 

title to land was founded on universal, humane and protective principles that the New 

Zealand Supreme Court regarded as well settled at that time. In Fiji, sovereignty was 

ceded to the British on 10 October 1874 by Treaty.98 The legal effect of cession is well 

established in literature,99 and in case law.100 Before cession there was an established 

                                                 
90 Supreme Court of Belize, 18 October 2007, Claim N. 171 of 2007 
91 [2003] ZACC 18; [2004] 5 SA 460 CC; [2003] 12 BCLR 1301 (CC) (14 October 2003) 
92 Malaysian Court of Appeal, Rayuan Sivil No B-02 419-2002 (24 September 2005) 
93 Mabo v Queensland (No 2) (1992) 175 CLR 1 
94 [2003] NZCA 117 
95 Elias CJ in Ngati Apa 
96 Richtersveldt; Sagong Tasi 
97 (1847) NZPCC (1840-1939), 387 
98 Tom Bennion, Kanakana FJHC 
99 Sir Mark Frank Lindley, The Acquisition and Government of Backward Territory in International Law: Being a 
Treatise on the Law and Practice Relating to Colonial Expansion, Longmans, Green and Company, 1926; Kent 
McNeil and Ulla Secher 
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customary land tenure system in Fiji. 101 The customs and traditions giving it the shape 

and form upon which it was based varied from place to place and from time to time as 

customary systems are want to do, giving it flexibility and adaptability. In common law 

systems, the existence of customary land tenure is a question of law. The particular 

customs and traditions of which it is comprised are a question of fact to be determined 

on evidence. These customs and traditions contribute to the question of law. In Fiji 

after cession Governor Gordon asked the Native Council (later known as the Council 

of Chiefs) to set out the customary land tenure practices102 and after a lengthy debate the Native 

Council resolved that iTaukei land was inalienable and that the land owning unit was the 

mataqali. These conclusions are central to the colonial orthodoxy subsequently 

enshrined in legislation103 defining the land owning unit entitled to inalienable 

possession and dominion, regardless of evidence to the contrary. Maxwell said in 1913 

that in order to perpetuate the Gordon orthodoxy104 the conspiracies and perjury which stand 

revealed from time to time are simply appalling.105 Ward says that as a result of the orthodoxy 

(set out in the Native Land Ordinance XXI of 1880): A century later, the permanent elements 

of the land tenure pattern are a fossilized representation of a former land use and economic system, and 

have remained an important constraint on all subsequent land development in the colony.106 The broad 

outline of this customary system was similar to the Maori customary tenure system in 

New Zealand when the Treaty of Waitangi was signed in 1840. For the colonial and 

post-independence periods there is an abundance of literature on the stresses orthodoxy 

imposed on Fijian land tenure.107 The colonial period commenced with a proclamation 

that native land could no longer be alienated and then by Native Land Ordinance XXI 

of 1880, Governor Gordon with acquiescence of the Bose-vaka-Turaga (Great Council 

                                                                                                                                          
100 See chapters 6 and 7 below 
101 Peter France, Lorimer Fison 
102 Ward 1995: 215 
103 Ord XXI of 1880 
104 France 1969: 102-128 
105 Maxwell 1913a:3; see Ward 1997: 217   
106 Ward 1969: 25 
107 The Three Legged Stool; Under the Ivy Tree; The Charter of the Land; Padma Lal; Biman Prasad; 
Mahendra Reddy; There have been four military coups since 1987 
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of Chiefs) imposed a codified and generalized version of custom and tradition which 

was designed to assist in cost-effective government of the Fiji Islands colony.108  

 

Independence on 10 October 1970 introduced new challenges and since 2013 Fiji has 

had a new constitution109 with express provisions on land and iTaukei ownership. By its 

nature as an almost inevitable consequence of the cession of sovereignty, tenure 

conversion has historically been regarded as governed by customary international law 

and the principles of natural law.110 Austinian111 positivism which was fashionable in the 

mid to late 1800’s influenced or subverted many colonial legal systems.112 The rise of 

human rights and the tsunami of newly independent countries in the mid 20th century 

have seen a re-emergence of these historical natural law roots113 so that native title in 

many common law jurisdictions114 is now regarded as a communal entitlement to 

exclusive possession of land and resources good against the whole world. As Brennan J 

held in Mabo (No 2) …the Meriam people are entitled as against the whole world to possession, 

occupation, use and enjoyment of the island of Mer.…115 Indigenous proprietary rights founded 

on custom and historic possession are recognized by the common law as a proprietary 

entitlement enuring for the benefit of past, present and future generations of the land 

owning unit. This community entitlement is generally subject to a complex web of 

usufructuary rights which may or may not be inheritable, together with trust-like 

fiduciary or guardianship obligations.116 Lamer CJC in Delgamuukw v British Columbia 

describes the levels of entitlement: At the one end, there are those [native] aboriginal rights which 

are practices, customs and traditions that are integral to the distinctive culture of the group claiming the 

right….In the middle, there are activities which, out of necessity, take place on land and indeed, might 

be intimately related to the land, it may nevertheless have a site-specific right to engage in a particular 

activity….At the other end of the spectrum, there is aboriginal title itself…aboriginal title confers more 
                                                 
108 See supra, Chapter 3 – Tenure Conversion 
109 Fijian Constitution 2013, Fiji government publication 
110 Hackshaw     
111 John Austin, Lectures in Jurisprudence (1835) 5th ed. 1895 
112 Wi Parata, Hackshaw 
113 See cases at chapter X below 
114 Amadu Tijani v Secretary, Southern Rhodesia at 410  
115 Mabo (No 2) par 97 
116 Eg te tino rangitiratanga: “the full chieftainship” or “the unqualified exercise of their chieftainship” 
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than the right to engage in site-specific activities which are aspects of the practices, customs and traditions 

of aboriginal cultures. Site-specific rights can be made out even if title cannot. What aboriginal title 

confers is the right to the land itself. 117 In contrast to this, in Fiji a public law fiduciary duty 

owed by the state to iTaukei land owners has been a central part of statute law in Fiji 

since 1940. This trust obligation is set out in section 4 of the iTaukei Land Trust Act.   

 

In customary land tenure systems as a general proposition, members of the current 

generation have usufructuary rights to occupation and enjoyment coupled with trust 118 

and guardianship obligations to protect legitimate expectations of the native land 

owning unit. Past, present and future generations of the community have undivided 

shares in the native title.119 The current generation also has obligations coupled with 

usufructuary rights to use and enjoyment. There has been much confusion in the case-

law distinguishing between usufructuary and entitling levels of native title in customary 

law.120 Often the focus is exclusively on the usufructuary element. In Mabo (No 2): [t]he 

personal rights conferred by common law native title do not constitute an estate or interest in the land 

itself. 121 This is not so in Fijian law where native title is a legal tenure. This confusion 

ultimately leads to a widely held common law perception that native title can only be 

established ‘right by right’ evidentially as separate facts: [t]he nature and incidents of native 

title must be ascertained as a matter of fact by reference to those laws and customs 122 But in Amodu 

Tijani the Privy Council says: Abstract principles fashioned a priori are of but little assistance, and 

are as often as not misleading” and that one must therefore [get] rid of the assumption that the 

ownership of land naturally breaks itself up into estates conceived as creatures of inherent principle. In 

Scotland a life interest is not freehold but is simply in contemplation of Scottish law a burden on 

a right of full property 123 similar to the CANZUS perception of the bundle of native title 

usufructuary rights in the current generation of a native land owning unit.  

 

                                                 
117 Delgamuukw v British Columbia Larmer CJC at par 138 
118 Kent McNeal p 213 
119 Waisake Ratu (No 2) 
120 Kent McNeal 
121 D&G Mabo, par 60 ; also see R v Symonds St Catherine and Amadu Tijani as illustrations 
122 Mabo par 64 
123 Amodu Tijani at p 4 
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Native title is classified in CANZUS countries as a usufructuary burden on the Crown’s 

radical title but it does not disappear by a side wind.124 The Torrens system fee simple is the 

ultimate freehold estate. Gleeson CJ in Fejo v Northern Territory (1998) said: [n]ative title is 

extinguished by a grant in fee simple because… [the fee simple grant] is inconsistent with the native title 

holders continuing to hold any of the rights or interests which together make up native title125 but the 

Privy Council in Nireaha Tamaki v Baker (1901) says …the [state] cannot extinguish [native] 

title by granting the land to someone other than the native owners. If it does so the grantee’s interest is 

taken subject to the [native] title.126 In Amodu Tijani v Southern Nigeria (1921) native title 

…may be so complete as to reduce any radical right in the Sovereign to one which only extends to 

comparatively limited rights of administrative interference.127 In Skeetchestn Indian Band v British 

Columbia (2001) Southin J said: [s]ooner or later, the question of whether those who hold certificates 

of indefeasible title…are subject to claims of [native title] must be decided.128 This is a proposition 

which has been described by another Canadian judge, Mahoney J, in Baker Lake v 

Minister of Indian Affairs (1980) as an absurdity.129 

 

Individualized entitlement to land is seen by Hernando De Soto as an enabling 

condition for the sustainable development and for optimum utilization of natural 

resources.130 This means that an imperative has emerged in developing countries, driving 

introduction of title by registration systems without much thought to the implications of 

a resurgent doctrine of native title. Frantz Alcindor and Alan Gilbert both highlight the 

error of simplistic solutions and myths which are epitomized by De Soto. These 

important background circumstances hover over the Torrens system in developing 

countries with native populations. To ignore them, particularly in light of recent law, 131 

is to invite repetition of mistakes. Henri Poincaré says: We…know how cruel the truth is, 

                                                 
124 Faulkner v Tauranga District Council [1996] 1 NZLR 357 
125 (1998) 195 CLR 96 
126 (1901) NZPCC 371 
127 [1921] 2 AC 399 
128 (2000) BCCA 525 (26 September 2000) 
129 [1980] 1 FC 518 
130 The Mystery of Capital  
131 Richtersveldt Community v Alexkor; Ngati Apa v AG; Sagong Tasi v Selangor; Aurelio Cal v Belize; Bennell v 
WA; R (Bancoult) v Secretary BIOT; Kanakana v AG; Oposa v Factoran, Secretary for Environment  
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and we wonder whether delusion is not more consoling.132 This thesis will explore in part the 

turbulent and often acrimonious history of the relationship between native title and the 

Torrens system. Sustainable development policy objectives for utilization of natural 

resources in many developing countries will ultimately depend on the thoughtful 

integration of these two forms of entitlement. The history of Torrens system of land 

ownership by registration militates against it and as the Economist in 1995 says: The World 

Bank admits that nearly all its rural titling programs have achieved poor results, producing satellite 

maps and databases but not many useful registries. 133  

 

No skeleton argument either for or against conversion of native tenure to freehold 

would be coherent without comparative reference to the freeholding process in colonial 

New Zealand. The Torrens system of freehold title by registration has been operative in 

both countries since the 1870’s. The Land Transfer Act [Cap 131]134 is the operative 

Torrens system legislation in Fiji Islands and it is modelled on the New Zealand Land 

Transfer Act 1952.135 The literature and case law on the Torrens system in New 

Zealand is relevant to Fiji.136 The Treaty of Waitangi Act 1975 and Te Ture Whenua 

Maori Land Act governance in New Zealand but there is almost nothing on the 

interrogation of operative Fijian legislation set out in the Native Lands Act [Cap 

133]137 and the Native Land Trust Act [Cap 134].138 There is almost no literature or 

case law139 critically analysing the interface between native title and the Torrens system 

in Fiji, where these forms of entitlement have co-existed for almost 140 years. There is 

no comparative analysis of similarities or points of distinction between Maori customary 

title and iTaukei native title. There is almost no comparative analysis of Fiji and other 

post-colonial jurisdictions. Key issues in the analysis of tenure conversion invite a 

comparative multi-disciplinary research framework generated from a society’s economic 

                                                 
132 1854 - 1912   
133 A Matter of Title, Economist, December 1995 
134 Fiji Consolidated Legislation, PacLii 
135 New Zealand legislation, reprint as at 17 November 2006 
136 Caldwell v Mongston 
137 Fiji Consolidated Legislation, PacLii; Ratu (No 2), Cullinan J 
138 Narawa v NLTB FJCA 
139 Caldwell v Mongston FJSC is one. 
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and social customs, its history and legitimate expectations in order to draw out the legal, 

historical, socioeconomic and cultural foundation to the thesis question, focusing on the 

threads of law giving shape and form to the land system in Fiji Islands at crucial times.  

 

The thesis argues that comparative law analysis can be applied to evaluate or predict 

land reform policies and outcomes in the Fiji Islands, comparative analysis as a 

framework for the thesis research concerning conversion of native title to freehold 

tenure is validated by both literature 140 and in case law.141 This thesis will show that any 

tenure conversion policy, and particularly one which facilitates the absolute conversion 

of native land to freehold, must be supported by unambiguous legislation and effective 

institutions, including a reputable dispute resolution process.    

   

1.06 Organization of the thesis 

The Maori experience with tenure conversion to freehold in New Zealand in Chapter 2 

sets the research parameters for the thesis initially highlighting tenure conversion and its 

colonial common law context then expanding to explore the adjustments arising from 

implementation of the Torrens system of title by registration legislation. This chapter 

describes the focal areas of research to be addressed in the thesis. Chapter 3 looks at 

tenure conversion with the commonalities and distinctions evident in the application of 

tenure conversion policy in New Zealand and Fiji Islands juxtaposing and contrasting 

their histories with political and economic circumstances in which tenure conversion 

policy was implemented. Freehold conversion policy in New Zealand provides a highly 

relevant reference point for the discussion of its potential application in Fijian land 

tenure policy. Chapter 4 analyses the common English social and legal foundations 

acquired by Fiji on cession of sovereignty to the British in 1874. This chapter provides 

comparative material for the assessment of trends and aberrations revealed in the 

subsequent comparative analysis. Chapter 5 compares and contrasts the property law in 

                                                 
140 Hugo Grotius, De Iuri Belli et Pacis, Ch III, iii, 2; Mare Lierum, Ch II, cited in Lindley; Francisco de Vitoria, 
De Indis Noviter Inventis, Scott JB, The Spanish Origins of International Law (1934) (Carnegie Edition) Appendix A; 
Kent McNeil; Ulla Secher 
141 See Calvins Case, (1608) 7 Co Rep 1; Witrong v Blaney; US v Percheman (1831) 7 Pet 51, 85, per Marshall CJ; 
Western Sahara Advisory Opinion 1975 ICJ 12; Mabo (No 2) and the cases at chapters 6 and 7below 
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New Zealand and the Fiji Islands, highlighting the Torrens system of freehold title by 

registration legislation implemented in the 1870’s by colonial governments in both 

countries. This chapter highlights similarities and differences in these comparable 

jurisdictions. Chapters 6, examines recent law from other post colonial common law 

jurisdictions to determine the global and underlying perceptions relevant to tenure 

conversion of native title to freehold, focusing on public law fiduciary duty, the concept 

of legitimate expectation and the modern impact of international human rights law on 

the post-colonial treatment of native title and indigenous rights. Chapter 7 looks at the 

relevant recent law in New Zealand and Fiji in order to determine trends or perceptions 

governing the treatment of native title in these two comparable jurisdictions which will 

impact on implementation freehold conversion land tenure policy in Fiji. Chapter 8 

draws out and delineates skeletal common law principles governing the relationship 

between the state and iTaukei landowners relevant to formulation of draft legislation. 

Chapter 9 answers the thesis question, postulating a solution by addressing the design 

and implementation of a possible freehold tenure conversion land policy in Fiji Islands.      
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2. Research parameters_________________________________________ 

2.01 Tenure conversion framework 

The previous chapter introduced the thesis topic of enquiry and framed the metes and 

bounds of the study as a comparative law analysis. This chapter will set out the research 

framework and parameters. Both Maori and iTaukei societies and their land tenure 

systems are communal. New Zealand and Fiji had land wars relating to tenure 

conversion in the 1860’s but the colonial attitude was different. In New Zealand the 

process of freehold alienation of Maori land to European settlers was intended by the 

colonial government to deliver land to the settlers and a “civilizing” influence on Maori 

by osmosis. At cession in 1874, the Fijian colonial government had the immediate 

reference point of 35 years of tenure conversion in New Zealand. The colonial 

approach in Fiji was different: Governor Gordon was of the view that if a ‘native race’ 

were to be preserved...it must be permitted to retain its lands.142 Ward says that Governor 

Gordon’s belief was strengthened by his knowledge of the New Zealand land wars and the social 

impact on the Maori of the loss of their land.143 And the reason for this different approach was 

the intention to govern Fiji through a system of indirect rule.144 In New Zealand, the tenure 

conversion process largely paid the costs of early colonial administration145 and it 

focused on delivering freehold. In the Fiji Islands the direct financial impact was 

minimal; it initially delivered freehold by Land Commission determination but has 

ultimately predominantly focused on delivering leasehold tenure. Ward says that [f]or 

ethnic Fijians it seems important to maintain the symbolic ties to land. This can be done by retaining 

ultimate ownership of native land in the hands of Fijians while at the same time, through leasehold 

tenure, making use of land available to those of any ethnic group who wishes to use it effectively.146 This 

solution is equitable when the lease term bears some relationship to land owner life-

span, and where there is a fiduciary obligation in play but when the term of the lease is 

                                                 
142 Ward 1995: 200 
143 Thomas 1990:149 
144 Ward 1995: 200 
145 R v Symonds (1847) 
146 Ward 1997: 255 
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99 years and where there is an endemic problem with rent review and rent collection, 

the inevitable outcome is iTaukei socio-economic marginalization.147  

 

In 1840, there was little of the New Zealand land mass of 66.4 million acres which did 

not have a Maori customary owner148 and today even after massive Waitangi Treaty 

Settlements only about 5% the land mass is Maori land, most of that is not customary 

land it is Maori freehold.149 This was the result of a strong immigrant desire for land and 

a pragmatic, accommodating colonial administration. The New Zealand Company was 

at the forefront of colonization in the 1840’s and when that company was unable to 

meet its contractual obligations, Maori reserves were simply jettisoned. The New 

Zealand Court of Appeal in Proprietors of Wakatu v AG150 has recently determined that 

the state has no trust or fiduciary duty to give relief in these circumstances. The land 

wars in New Zealand between 1860 and 1870 were ignited by the Waitara Purchase151 

concerning land outside New Plymouth in Taranaki. A purchase agreement under the 

Crown right of pre-emption for Maori land at Waitara was negotiated with a willing 

seller living some distance away at Ngamotu. The Maori in possession were not 

consulted and never agreed to the sale. When Wiremu Kingi objected, the Governor 

sent troops to evict the Maori. Beale v Tihema Te Hau 152 was a case where Ngati Haka 

customary owners were in possession and the freehold title of Mrs Beale as bona fide 

purchaser for value with the benefit of Torrens system freehold registration was admitted 

by all parties to the proceeding to have been initially obtained through the Native Land 

Court by fraud but Mrs Beale succeeded in an action for ejectment. The Privy Council 

as ultimate appellate Court for New Zealand in 1905 153 supported the result in Beale. In 

the Fijian case Caldwell v Mongston 154 in the Fiji Supreme Court in 1908, Assets Co 155 was 

                                                 
147 Davies & Gallimore 2000 
148 Pre-cession land sales by Maori being subject to validation by way of crown grant. See R v Symonds 
149 “As at September 2009, there was approximately 1.47 million hectares of Māori land (including Maori 
freehold and Maori customary land) which comprises less than five percent of land in New Zealand” 
http://www.justice.govt.nz/courts/maori-land-court  
150 [2014] NZCA 628 
151 Taranaki Report pp 57 - 82 
152 (1905) 24 NZLR 883 
153 Assets Co v Mere Roihi  
154 (1908) 3 FLR 62, at 74 
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applied to protect a freehold from fraud antecedent to registration. New Zealand is a 

well documented illustration of the impacts of tenure conversion: Maori customary 

ownership based on ancestral possession and regulated by customary law changed to 

freehold based on a Crown grant under common law and statute.  

 

In Fiji the prospect of similar dispossession by leasehold conversion under the ALTA 

legislation  has caused political upheaval, racial tension, poverty, and substantial social or 

economic damage associated with three of the four military coups since 1987. The 

significance of the ALTA leasing regime as a background circumstance is almost entirely 

missing from literature addressing the coups.156 This is a remarkable gap. There are three 

issues which must have been evident to commoner iTaukei in 1987 and in 2000, in what 

are generally regarded as iTaukei coups: 1). most of the best land in Fiji was converted 

to freehold and alienated in the early colonial years, or it was leased under ALTA to 

vulagi, mostly for sugarcane farming or under NLTA for urban development. Native 

land alienated as freehold, leasehold, or to the state today amounts to approximately 52 

per cent of the Fiji Islands land mass.157 In the 100 years since cession in 1874, the eyes 

of the land had been alienated to vulagi. 2). rental payable under the ALTA regime was 

not more than six per cent of the unimproved capital value of the land, so that a substantial 

part of the economic benefit from the land passed to the vulagi tenants. A comparative 

study of ALTA rental to gross agricultural production by John Davies in 2000158 shows 

that in India agricultural rental was about 50% of gross agricultural production, in Sri 

Lanka it was about 25%, South Africa about 15% but in Fiji it was only about two per 

cent. By 1987, both the eyes of the land and its economic benefit had been effectively 

alienated to vulagi. 3). the disproportionate distribution of rental159 in this context puts 

the military coup scenario as almost inevitable. The 2006 coup, which is broadly seen as 

a volte face from the earlier events, was driven by vulagi interests and this is evident 

                                                                                                                                          
155 [1905] AC 176 
156 Robertson R, Shattered Coups; Lal B, Chiefs and Thieves and other people besides; Lal B, In the eye 
of the storm; Lal B, A time bomb lies buried; Sutherland W & Robertson R, Government by the gun 
157 Kamikamica 1997: 264 
158 Davies J and Dallimore C, 2000 
159 See the hypothetical analysis of rental distribution at page 7 above  
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from land legislation enacted since December 2006,160 culminating in constitutional 

protection for freehold grants and the 99 year perpetually renewable leases set out in 

section 29(1) of the Fijian Constitution 2013.          

 

This thesis therefore provides a wide-angle snapshot of private property institutions in 

the land systems of New Zealand and Fiji Islands, by comparative study textured with 

political, historical and socioeconomic influences both internal and external giving 

context and form to the tenure legislation. In Fiji, tenure conversion was designed to 

deliver leasehold tenure, and defects in the conversion process do not defeat registration 

of the leasehold estate unless there is actual fraud by the registered proprietor of the 

lessee’s estate whose interest is challenged. In 1992 in Vosailagi v Mara 161 the issue was 

misappropriation by a trustee of rental income from the Fijian Resort, and in 2002 the 

issue in Narawa v Native Land Trust Board 162 was non-payment of $8,500,000 due to the 

iTaukei owners on two timber concessions. Either the iTaukei fear of dispossession and 

economic marginalization, or the vulagi fear of dispossession on the expiry of leases of 

native land are background issues in all four coups in Fiji Islands since 1987.   

 

It is evident from Government reports that when the Treaty of Waitangi was signed in 

1840 there was not an acre of New Zealand which did not have an owner according to native custom. 
163 In Fiji it is evident from the report of Commodore Goodenough and Consul Layard 

that the position was the same when the Deed of Cession was signed in 1874 [e]very inch 

of land in Fiji has an owner. Every parcel or tract of land has a name, and the boundaries are defined 

and well known. The proprietorship rests in families…164 In contrasting common law and 

customary land tenure systems,165 the common law distinction between sovereignty or 

dominion which are public law concepts, and exclusive possession which is private law, 

                                                 
160 Particularly Native Land Trust (Leases and Licenses) Regulations, amendment of reg 20 (lease term) 
and the Land Use Decree 2010   
161 [1992] FJHC 62 (4 December 1992) 
162 [2002] FJCA 9 (31 May 2002) 
163 Colonial Gazette, 2 January 1847, cited in England and the New Zealanders, Martin CJ and Bishop Selwyn 
(1847) 32 Grey Collection, Auckland Public Library, at 47 
164 13 April 1874, at p 35 [39] and [40] 
165 See Crocombe and Ward 
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finds little prominence in customary tenure systems. Possession in customary tenure 

systems includes an element of sovereignty or dominion which dissipates with distance 

and the capacity or the will to assert dominion.166 In the Fijian customary land tenure 

system dominion is asserted at all levels of the social structure, whereas entitlement to 

the usufructuary interests is at the grassroots level and is often individualized. Ward says 

that in these circumstances ...it is often difficult to define who ‘owned’ a particular piece of land in 

any absolute terms, but the right or absence of right to use it was usually clear.167 The Maori 

customary system is the same. In Fiji it was the customary right to dominion which 

converted to freehold, in New Zealand it was the usufructuary right to possession. 

There is a remarkable similarity in pre-cession circumstances; the dominant, fragmented 

tribal and communal nature of Maori and iTaukei societies, and the applicable 

customary law were similar.168 Both treaties of cession169 are in similar form and 

apparent intent. Sheep and sugarcane have contributed to the shape and form of land 

systems respectively in New Zealand and Fiji Islands. The ‘access to land’ issue was 

common to both colonies but more so in New Zealand where the settler population 

became dominant and Maori dispossession was quickly widespread.  

 

Today New Zealand and the Fiji Islands have diametrically opposite demographics and 

social circumstances. In Fiji, Torrens system freehold tenure only accounts for 

approximately 6% of the land mass170 although another 25% is caught by the Torrens 

registration provisions applicable to leases of native171 and state172 land. Approximately 

91% of the land mass in Fiji is held under native title,173 managed by the iTaukei Land 

Trust Board under a statutory management trust.174 Approximately 33% of that is 

reserve land set aside exclusively for iTaukei use. In Fiji today about 3% of the land 

mass is state land and 6% freehold. These figures differ from the colonial period where 
                                                 
166 Delgammukw 
167 Ward 1995: 211 
168 Maori Land Law par 3.3.7; Kanakana  
169 Treaty of Waitangi in 1840; and Cession of Fiji to Great Britain in 1874 
170 Gerard Ward Land Law and Custom, p 199: [l]and tenure figures issued by different agencies differ considerably 
171 S. 10(1) Native Land Trust Act [Cap 134] 
172 S. 12(1) State Lands Act [Cap 132] 
173 Ordinance XXI of 1880 Relating to Native Land section I; and Native Land Act s. 3 
174 Section 4(1) iTaukei Land Trust Act; Tiva v NLTB 
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Schedule A and B native land was included as Crown land and the CSR freehold 

(amounting to approximately three per cent of the Fiji Islands land mass) which was 

transferred to the Crown in 1973 when CSR left the country was included as freehold 

when it is more correctly Crown land. In New Zealand the best estimate is that about 

5% of the landmass is Maori land.175 Most of that 5% is held as Maori freehold land and 

almost none remains under customary title.176 Management of Maori land is regulated by 

the Maori Land Court.177 Substantially all private land in New Zealand is under the 

Torrens system of title by registration. Many say that this system works well and that it 

has contributed to economic development.  

 

In New Zealand the Crown right of pre-emption178 and Native Land Court title 

conversion process 179 substantially contributed to effectively extinguish native title over 

a large part of the land mass. The New Zealand Court of Appeal in New Zealand Maori 

Council- v Attorney General 180 recorded in 1987 that approximately 50% of the land mass 

in New Zealand remained Crown land. Native customary ownership in Pacific Island 

countries accounts for approximately 80–100% of the land mass and [f]or countless 

generations, customary tenure has successfully met the basic needs of people in the Pacific region by 

effectively adapting to changing social and environmental conditions. Land has come to represent an 

important safety net in terms of the subsistence lifestyle of many people in the region. 181  

 

 

 

 

 

 

                                                 
175 “As at September 2009, there was approximately 1.47 million hectares of Māori land (including 
customary land) which comprises less than five percent of land in New Zealand” 
http://www.justice.govt.nz/courts/maori-land-court  
176 See comments in Ngati Apa 
177 Te Ture Whenua Maori Land Act 
178 The doctrine of sovereign pre-emption is entirely different to private law contractual pre-emption 
179 See David Williams 
180 [1987] 1 NZLR 641 
181 AusAid, Making Land Work, Commonwealth of Australia, 2008, v 1, at page xi  
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2.02 Common law framework 

The common law has enabled diverse parts of the British empire from one side of the 

globe to the other to function in circumstances that sometimes differ dramatically from 

country to country and in circumstances that have changed down through the ages.182 

Land systems in British colonies were subjected to the standardizing influence of the 

common law 183 which is founded on English custom and the doctrine of binding or 

persuasive precedent giving certainty and consistency. Post colonial jurisdictions are an 

important secondary source of comparative analysis as there is general acceptance for 

the proposition that societies are founded on an abhorrence of injustice and shady 

dealing.184 When Great Britain engaged in the acquisition of territory or the 

consolidation of its influence, the circumstances were different but Independence 

precipitated changes in society and in common law perceptions. Austinian positivist 

theories underpinning colonial legal theory and practice are fading. The social and 

economic upheaval associated with the colonial application of tenure conversion has 

been described by Deane and Gaudron JJ in the High Court of Australia in Mabo (No 2) 

as ...a national legacy of unutterable shame 185 and by Durie J in the Waitangi Tribunal as ...the 

holocaust of Taranaki history.186 This perception in Fiji limits capacity to implement a 

sustainable development imperative; it constrains access to land generally; and it is not 

ameliorated by courts seeking to dispel the misconception that it is the common law rather than the 

action of governments which made many of the indigenous people of this country trespassers’ on their own 

land. 187 Land is a factor in production and in many countries access to land is regarded 

as a central component in the human right to life. Integrity of the judicial, legislative, 

                                                 
182 Amodu Tijani v Southern Rhodesia [1921] 2 AC 399, 402-404 per Viscount Haldane 
183 The reception date for English law in New Zealand was 14 January 1840. This was first declared in 
The English Laws Act 1858 and maintained in current law by the Imperial Laws Application Act 1988. In 
Fiji the common law, rules of equity and statutes of general application in force in England on 2 January 
1875 so far only as the circumstances of Fiji and its inhabitants permit (Supreme Court Act Revised Laws 
1978, Cap.13 (ss.22 and 24)   
184 See below Chapters 5 and 6 
185 Mabo (No 2), per Deane and Gaudron JJ, at par 50 
186 Taranaki Report Kaupapa Tuatahi, Waitangi Tribunal Report Wai 143, 1996 at page 312 
187 Mabo (No 2), per Brennan J, par 82 
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and administrative organs of the State is ultimately at issue in the equitable 

implementation of tenure conversion policy:188 but there are cross-cutting dimensions to 

what is captured in the law on access to land.189    

 

The background of social, economic and legal circumstances in New Zealand and Fiji 

were similar when sovereignty was ceded to the British. Pre-cession customary law 

recognized ownership interests acquired by inheritance, conquest, gift, discovery, and 

continuous long term possession.190 English law generally recognises customary law 191 

where it is not repugnant and the characteristics and concepts of ownership or exclusive 

possession are the same. But colonial intervention has delivered significantly different 

outcomes in New Zealand and Fiji Islands applying the same common law principles. 

Inevitably there are complex extra-legal dimensions to tenure conversion, blending into 

or providing substance and form to the legal systems. This comparative study highlights 

and contextualizes skeletal legal principles, but as the Privy Council in Amodu Tijani v 

Secretary, Southern Rhodesia has said: [a]bstract principles fashioned a priori are of but little 

assistance, and are as often as not misleading.192 In recent years the Pacific region has seen 

legislative initiatives and court proceedings to address historical dispossession 

grievances.193 In Australia, Aboriginal claimants now have the Native Titles Act; in New 

Zealand, Maori have the Waitangi Tribunal and in Fiji the Indigenous Claims Tribunal 

Bill was one of the issues behind the December 2006 military coup. Kanakana v AG for 

Fiji 194 is discussed in detail in chapter 6. Many say that the colonial hangover has still 

not been addressed by legislatures or by the common law courts195 and that this remains 

a practical constraint on land systems in New Zealand and in the Fiji Islands. Land 

policy operates in this context.  

                                                 
188 This is a key proposition explored in chapters 3, 5, 6 and 7 
189 Primary legislation is mainly set out in State Lands Act [Cap 132]; Agricultural Landlord and Tenant 
Act [Cap 270]; Land Transfer Act [Cap 131]; Property Law Act [Cap 130]; Native Lands Act [Cap 133]; 
Native Land Trust Act [Cap 134]; Land Use Decree 2010 (Decree No. 36 of 2010) 
190 Maori Land Law par 3.3.7; Kanakana  
191 Except where the custom is repugnant to common law and subject to other established conditions  
192 [1921] 2 AC 399, at LexisNexis report p 4 
193 Kanakana v AG (Fiji) 
194 [2010] FJHC 563 (22 December 2010) 
195 Kanakana v AG; Rights Bill 2006 
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Equity traditionally has a long arm and the honor of the Crown is at issue because the 

original parties to native title dispossession grievances in the Pacific region are not just 

dispossessor and dispossessed but also the Crown under treaties of cession. Since Magna 

Carta in 1215 it has been a pillar of English law that only in limited circumstances could 

the Crown be entitled (in time of peace) to take a subjects’ property without payment of 

fair compensation. 196 Native title has always been regarded by the common law as a 

burden on the radical title and the issue of a public law duty analogous to that of a private law 

fiduciary is one that has received recent judicial attention.197 Discrimination is another 

related ground upon which the application of Torrens System indefeasibility in early 

decisions on the Torrens System legislation might be re-addressed in some jurisdictions. 

In the New Zealand Court of Appeal judgment in Mere Roihi v Assets Co (1902)198 

Denniston J held that the Crown did not have clear title to grant because the [n]ative 

Title had not in fact been extinguished.” This finding, notwithstanding clear words in the 

Land Transfer Act to that effect,199 was subsequently reversed by the Privy Council.200 

Decisions of that august body are no longer unconditionally sheltered behind the 

doctrine of precedent. Denniston J’s decision in Mere Roihi 201 and the dissenting 

judgment of Salmond J in Boyd v Mayor of Wellington 202 might now fairly be regarded as 

“human rights” friendly. 

 

The research framework for this thesis is based on the fundamental conceptual 

differences between common law and customary law understanding of the concept of 

ownership. Early transfers of land to European settlers were sometimes cloaked in 

indigenous concepts of ‘borrowing’ or ‘sharing’ with return available “on demand”.203 

As a consequence it was not immediately apparent to the native owners that they had by 

                                                 
196 Cooper v AG per Baragwanath pp 11top; 16bottom;  cf  Counsel in Montgomery v AG “turn the clock back” 
197 Paki v AG for New Zealand [2014] NZSC 118 (29 August 2014) 
198 (1902) 21 NZLR 691 (CA) 
199 LTA 1875, section 20 
200 Assets Co v Mere Roihi  
201 See note 172 above 
202 [1924] NZLR 1174 (CA) 
203 Im Thurm despatch 
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operation of the common law been dispossessed for all time. There is a raft of 

dispossession grievances founded on questionable or dubious administrative, legislative, 

or judicial acts from early colonial times,204 sheltering behind Torrens System 

registration and limitation in the common law. Apart from the poverty caused by 

dispossession, the claim of a dispossessed owner is remembered from generation to 

generation and there is a body of anecdotal evidence of this brooding sense of wrong, 

breaking out in civil disturbance and crime.205 But as Chapman J said in R v Symonds 206 

the common law regarding native title to land was founded on universal, humane and 

protective principles that the New Zealand Supreme Court regarded as well settled in 

1847 and: [t]he engagement between colonial law and indigenous communities is not…a simple tale of 

oppression and victimization. 207  

  

For the purposes of this thesis, redress for historical dispossession grievances by way of 

recovery of possession can realistically be described as a dead-letter 208 because it raises 

irreconcilable possessory interests in settler descendants in title.209 Canada, Australia, 

New Zealand and USA have economies and societies built extensively on native 

dispossession. Relief for dispossession of native ancestors by recovery of possession 

equates to dispossession of settlers descendants in title and can therefore realistically be 

particularly regarded as an anathema in jurisdictions where settlers remain dominant. 

Examination of the recent law throws some light on the way forward. In common law 

jurisdictions native title is resurgent.210 There is Selangor v Sagong Tasi 211 in the Court of 

                                                 
204 Boast R, Maori Land Law, 2nd Ed, p 256; Nireaha Tamaki v Baker and Faulkner v Tauranga District 
Council; Faulkner v Tauranga District Council, citing Nireaha Tamaki v Baker (PC); Skeetchestn Indian Band v 
British Columbia [2001] 1 CNLR 310 (BCCA) at para 5, per Southin J; but cf Baker Lake v Minister of Indian 
Affairs [1980] 1 FC 518 (TD) at p 565, per Mahoney J; and Fejo v Northern Territory [1998] HCA 58 at para 
43 per Gleeson CJ; Kurisiga Report, Fiji Government 2007 
205 Constitution ss 27 - 30 
206 (1847) NZPCC 387 
207 MLL Richard Boast p 29 
208 See s.6 Treaty of Waitangi Act (NZ); Mabo (No 2) doctrine of extinguishment by crown grant; and see 
clause 29(3) Constitution of Fiji 2013: “All land that existed as freehold land immediately before the commencement of 
this Constitution shall remain as freehold land…”   
209 See Canadian cases and Faulkner v Tauranga District Council 
210 See chapters 6 and 7 below 
211 Malaysian Court of Appeal, Rayuan Sivil No B-02 419-2002 (24 September 2005) 
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Appeal in Malaysia and Richtersveldt Community v Alexkor 212 in the Court of Appeal in 

South Africa. Both courts depart in real terms from the common law doctrine of native 

title developed in Canada, Australia, New Zealand, and USA. Together with those 

appellate decisions, there is the recent Supreme Court of Belize decision at first instance 

in Aurelio Cal v Belize 213 and the UN Declaration on the Rights of Indigenous Peoples.214 

These slowly but inexorably, inform the recent development of international norms in 

the resurgence of native entitlements to land.         

 

This thesis adopts the Canadian assumption, amounting to an underlying proposition, 

that all three branches of the government: legislature, judiciary and executive 

(notwithstanding the doctrine of separation of powers) are collectively responsible for 

the honor of the Crown. No appearance of ‘sharp dealing’215 should therefore be 

sanctioned by the Courts. Until 1992 216 native title was not part of the common law in 

Australia.217 The tenure conversion of the native aboriginal entitlements founded on 

ancestral possession to freehold was effected by the doctrine of terra nullius and by any 

inconsistent crown grant. 218 The High Court of Australia has described this as: …a 

national legacy of unutterable shame. 219 In New Zealand tenure conversion was effected by 

colonial common law, legislation or administrative act.220 The conversion from Maori 

customary title to freehold was mainly done by order of the Native Land Court,221 by 

confiscation,222 or by pre-emption. The Waitangi Tribunal described this process as: 

…the denigration of the founding peoples in a continuum from 1840.223  

                                                 
212 [2003] ZACC 18; [2004] 5 SA 460 CC; [2003] 12 BCLR 1301 (CC) (14 October 2003) 
213 Supreme Court of Belize, Claim No 171 of 2007 (18 October 2007), Conteh CJ  
214 [2003] ZACC 18; [2004] 5 SA 460 CC; [2003] 12 BCLR 1301 (CC) (14 October 2003) 
215 Sagong Tasi, citing MacKinnon CJ 
216 Mabo v Queensland (No 2) [1992] HCA 23; (1992) 175 CLR 1 FC 92/014 (3 June 1992) - “Mabo (No 2)” 
217 Cooper v Stuart (1889) 14 App Cas 286 at 291; Milirrpum v Nabalco Pty Ltd (Gove land rights case), 
(1971) 17 FLR 141, per Blackburn J 
218 Mabo (No 2); Wik Peoples v Queensland (“Pastoral Leases case”) [1996] HCA 40; (1996) 187 CLR 1; (1996) 
141 ALR 129; (1996) 71 ALJR 173 (23 December 1996); Members of the Yorta Yorta Aboriginal Community v 
Victoria (2002) 194 ALR 538 (23 December 1996)  
219 Mabo (No 2), per Deane and Gaudron JJ at par 50 
220 Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72, per Prendergast J;  New Zealand Guardian Trust 
v Wiremu, High Court Auckland, CP 331/95 (24 July 1996) per Tompkins J  
221 Williams, D, 1999, Te Kooti tango Whenua – The Native Land Court 1864–1909, Huia Publishers, Wellington   
222 Waitangi Tribunal, Taranaki Report 
223 Taranaki Report Kaupapa Tuatahi, Waitangi Tribunal Report Wai 143, 1996 at page 312 
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There is a pivotal difference between the treatment of Maori and iTaukei customary 

ownership in colonial law. In Fiji, iTaukei customary ownership came into domestic law 

in section I of the Fiji Ordinance XXI of 1880 Relating to Native Lands which says: 

[t]he tenure of the lands belonging to the native Fijians as derived from their ancestors and evidenced by 

tradition and usage shall be the legal tenure thereof. This colonial treatment of iTaukei 

ownership is reflected in section 3 of the Native Lands Act [Cap 133] which says Native 

lands shall be held by native Fijians according to native custom as evidenced by usage and tradition. 

Customary ownership in Fiji, like many other Pacific Island countries,224 is recognized as 

a legal tenure. Native title in Fiji is a proprietary interest enuring for the benefit of past, 

present and future generations of a community land owning unit and it is generally    

subject to a complex secondary web of community usufructuary rights to enjoyment 225 

which may or may not be inheritable and to guardianship obligations in favour of 

current and future generations. Usufructs for enjoyment are the grass roots level of native 

title in Fiji. These two distinct levels of native customary entitlement are often 

comingled or confused in colonial case law. 226 From 1880, Fijian native title was also 

protected against expropriation by the Bose-vaka-Turaga (Great Council of Chiefs) veto in 

section XVI of Ordinance XXI of 1880.227 It was different in New Zealand. Section 35 

of the Native Lands Act 1862 (NZ) defined native lands as lands over which native title not 

extinguished. Maori ownership was precarious,228 founded on custom until it was 

extinguished.229 It is an anachronism today because there is virtually no Maori customary 

land remaining [t]here are only a few tiny islands that are known to still be Maori customary land.230  

In New Zealand, Maori customary ownership crystallized in a different form: According 

to Salmond: ‘Customary land, since it has never been Crown-granted, belongs to the Crown...’ 231 

Primary native title to land is a community ownership interest which is recognised by 
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the common law: The term ‘native title’ conveniently describes the interests and rights of indigenous 

inhabitants in land....A communal native title enures for the benefit of the community as a whole, and 

for the sub-groups and individuals within it who have particular rights and interests in the community’s 

lands.232 Native title is founded on customary law and on ancestral possession.  

 

2.03 Torrens system framework 

Freehold fee simple tenure can only be created by a grant from the state. Torrens 

system fee simple is the ultimate freehold estate and Gleeson CJ in Fejo v Northern 

Territory said: [n]ative title is extinguished by a grant in fee simple because… [the 

fee simple grant] is inconsistent with the native title holders continuing to hold any 

of the rights or interests which together make up native title 233 but the Privy Council 

in Nireaha Tamaki v Baker says …the [state] cannot extinguish [native] title by 

granting the land to someone other than the native owners. If it does so the grantee’s 

interest is taken subject to the [native] title 234 and in Amodu Tijani v Southern 

Nigeria that native title …may be so complete as to reduce any radical right in the 

Sovereign to one which only extends to comparatively limited rights of 

administrative interference.235 In Skeetchestn Indian Band v British Columbia Southin J 

said: [s]ooner or later, the question of whether those who hold certificates of indefeasible title…are 

subject to claims of [native title] must be decided.236 Torrens System legislation was enacted in 

Fiji in 1876 and it has been re-enacted without substantive amendment.237 Since the last 

re-enactment of the Land Transfer Act in New Zealand in 1952, the NZ Bill of Rights 

Act 1993 has been enacted requiring human rights friendly reconsideration of both 

legislation and judicial or administrative action; and in Fiji since the last re-enactment of 

the Land Transfer Act in 1971, the Constitution has added extensive human rights 

provisions protecting against discrimination and against expropriation. The Privy 

Council as ultimate appellate court for British colonies has accepted that native 
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customary entitlements can be: …so complete as to reduce any radical right in the Sovereign to one 

which only extends to comparatively limited rights of administrative interference.238 In Fiji this has 

been the case. 

 

Torrens system title on the other hand is entirely dependent on lawful extinguishment 

of native title. 239 It is derived from a quasi-judicial first registration process where all the 

interests are identified or gathered up and an administrative act of granting or 

registering is done. In Breskvar v Wall Barwick CJ says that [t]he Torrens system of registered 

title is...a system of title by registration.240 The theory is that in the absence of actual fraud by 

the registered proprietor or an agent241 the register is everything 242 and all estates or interests 

in land under the Torrens system must be registered.243 Inalienability, informality, 

flexibility, inter-generational equity and over-riding community interest are features of 

native title whereas individuality, transferability, certainty and security are the raison 

d’être of the Torrens system. In developing countries, mere occupancy without any 

formal entitlement means a place to live and secure food supply. Customary systems are 

the preponderant source of informal or usufructuary rights to land in the developing 

world.244 This comprehensive package of rights is most exposed to extinguishment 

when land is brought under the Torrens system and new titles are issued. 245 The 

principal attraction of Torrens system title by registration in developing countries is the 

apparent level of transactional viability evident in the countries of its birth.  

 

                                                 
238 Amadu Tijani v Secretary, Southern Rhodesia at 410 
239 Faulkner v Tauranga District Council, citing Nireaha Tamaki v Baker (PC); Skeetchestn Indian Band v British 
Columbia [2001] 1 CNLR 310 (BCCA) at para 5, per Southin J; but cf Baker Lake v Minister of Indian Affairs 
[1980] 1 FC 518 (TD) at p 565, per Mahoney J; and Fejo v Northern Territory [1998] HCA 58 at para 43 per 
Gleeson CJ 
240 At 385-386 
241 Assets Co v Mere Roihi; Caldwell v Mongston 
242 Fels v Knowles, 26 NZLR 608 at 620; Subramani v Sheela [1982] FJCA 11; [1982] 28 FLR 82 (2 April 
1982) 
243 Section 39(1) Land Transfer Act [Cap 131] 
244 Hernando de Soto, Wealth of Nations 
245 For eg see Te Teira Te Paea v Te Roera Tareha [1902] AC 56; Beale v Tihema Te Hau (1905) 24 NZLR 883  
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The first Torrens system statute was enacted in South Australia in 1857/1858 at a time 

when native title was unknown to the law of Australia. 246 Native title in New Zealand 

was dealt with in the first Torrens statute there in 1870 247 in circumstances 248 that 

warrant careful comparative examination. Australia and New Zealand are CANZUS 

countries and there is a perception249 in both that unlawful extinguishment of customary 

native rights remains sheltered behind the Torrens system.250 Much of the case-law 

concerning the Torrens system relationship with native title rights comes from these 

two countries and these persuasive social and economic circumstances have effectively 

reshaped the common law in CANZUS countries.251 Individualized entitlement to land 

is seen by many commentators252 as an enabling condition for the sustainable 

development and utilization of natural resources. This means that an imperative has 

emerged in developing countries, driving the introduction of title by registration systems 

without considering the implications of a resurgent doctrine of native title. These 

important background circumstances hover over the land systems in developing 

countries with native populations generally, and to ignore them, particularly in light of 

recent law, 253 is to invite repetition of mistakes.  

 

In Fiji, the first Torrens statute became operative on 1 March 1877 in socio-legal 

circumstances that warranted careful comparative examination given that the enactment 

was just prior to the seminal New Zealand Supreme Court judgment of Prendergast CJ 

in October 1877 in Wi Parata v Bishop of Wellington.254 The Deed of Cession in Fiji was 
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just three years earlier in 1874. Case law from both New Zealand and Fiji Islands 

establishes that initially land sales were the preferred mechanism for funding colonial 

administration.255 Immigrant land settlement in New Zealand was facilitated by land 

grants and soldiers and constabulary fighting for the colonial government, in these wars, 

in New Zealand, were remunerated in part by gifts of land. In Fiji, the Colonial Sugar 

Refining Company (CSR) influenced land use patterns from the early 1880’s with its 

sugar plantations which provided the backbone of colonial government finances for 

over 100 years. Narsey in a 1979 analysis of the impact of CSR in Fiji says: This study 

shows that in Fiji’s sugar industry, the primary factor was white rascism ensuring super-profits for 

monopoly capital within the favorable environment provided by British Colonial policies. That it was 

not merely the usual exploitation of labor by capital will be shown by a comparative analysis of CSR’s 

operations in Australia….huge fortunes were made in Fiji by CSR at times of utmost repression and 

exploitation of their laborers.256 The Davies and Gallimore economic analysis in 2000 shows 

that after CSR left Fiji in 1973, the sugar industry exploitation of labor transformed to 

indenture and exploit the iTaukei landowners: …once labor became emancipated and demanded 

both land security and greater shares of sugar revenues, there was no choice but to follow the path of lease 

resistance and shift the burden of indenture on to land. And currently, the primary instrument of land’s 

indenture is the ALTA legislation, which effectively emasculates the ability of the NLTB to act as 

trustee to the landowners.257 Settlement land grants were provided to girmitya indentured 

sugar cane laborers in Fiji to lay-off production risks258 and as an inducement to avoid 

the costs of repatriation.259 Subsequent to independence in Fiji, Agricultural Landlord 

and Tenant Act leases gave a substantial part of the Fiji population access to subsistence 

agriculture at peppercorn rentals noted in economic analysis of John Davies and 

Courtney Gallimore in 2000.260 These academics stated that: Under the combined influences of 

ALTA and the indenture of native land, the last 30 years has witnessed a huge transfer of real income 

from landowner to tenant.261 In response to this statement the Fiji Cane Growers 
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Association general secretary Jaganath Sami stated that the claims made by academics John 

Davies and Courtney Gallimore were incorrect.262 Which in turn led to a detailed counter-

response by the academics who said: [i]n conclusion, during the debate on ALTA there seems to 

be something of a convenient collective denial in some quarters about the reality of ALTA rent levels 

and the depth of the detrimental impact it has had on the entire indigenous Fijian society. It brings to 

mind the delusions of the flat earth society.263 The Davies and Gallimore economic analysis of 

the lessee’s benefit above a fair market rent shows that: over the 30 year life of ALTA, the 

total dollar value of this exploitation, this transfer of income from landlord to tenant, will be an 

enormous $809,533,770 – yes over eight hundred million dollars. And if compound interest is factored 

into the calculation, the total figure easily exceeds $1,000,000 (one billion dollars).264            

 

The line between customary ownership and the Torrens system is important because 

sustainable development policy objectives for utilization of natural resources in many 

developing countries will ultimately depend on the thoughtful integration of these two 

forms of entitlement. As the Economist in 1995 says: [t]he World Bank admits that nearly all 

its rural titling programs have achieved poor results, producing satellite maps and databases but not 

many useful registries. 265 Native title and the colonial Torrens system have always been 

uncomfortable bed-fellows. There is a range of anecdotal and documentary evidence 

supporting this proposition.266 Richard Boast describes the central tension in New 

Zealand between native title and the Torrens system after the Privy Council decision in 

Assets Co v Mere Roihi 267 in 1905: Maori claims that land had been obtained fraudulently or in 

breach of the requirements of the Native Lands Act could now be defeated by a registered title held by a 

third party…although civil action against a wrongdoer was still possible, the land transfer system 

obliterated all rights of action in rem…no matter how blatant the malpractices or illegalities attendant 

on the land’s progress through the Land Court. 268 In Caldwell v Mongston 269 in 1908 the Fiji 
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Supreme Court cites the Privy Council decision in Assets Co v Mere Roihi270 on the issue 

of fraud and these comments similarly apply to Torrens system registration in Fiji.  

 

The Torrens system is a creature of statute, the legislation varies between jurisdictions, 

and it is substantially affected by 150 years of judicial interpretation of legislative intent. 

There are differences in statutory form and wide policy fluctuations are evident in a 

comparison of judgments and jurisdictions. For example some Australian jurisdictions 

provide for easements by prescription, some do not.271 In Singapore, the Torrens 

legislation tightly proscribes equitable estates or interests;272 whereas in other 

jurisdictions the common law is seen as an overlay273 preserving rights in personam against 

the registered proprietor.274 In case law a similar wide fluctuation is evident. Different 

jurisdictions have differing perceptions on the effect of notice of unregistered interests 

prior to registration. Denniston J in Mere Roihi v Assets Co (NZCA) 275 and Solomon 

Islands Supreme Court in Uma v Registrar of Titles 276 say that a Crown grant is void if the 

native title has not been properly extinguished.277 This contrasts with the leading Privy 

Council decision in Assets Co v Mere Roihi, 278 and Caldwell v Mongston 279 which say that 

actual fraud by the registered proprietor or an agent is required to invalidate the title 

conferred by registration280 under the Torrens system of title by registration. 
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US v Dann Sisters 281 is another illustration of wide policy fluctuation, where the Supreme 

Court accepts native title can be lawfully extinguished by adverse possession. The Land 

Transfer Act [Cap 131] in Fiji expressly excludes native land from statutory provisions 

on acquiring fee simple title by adverse possession.282 The mining privileges discussion 

in Miller v Minister of Mines; 283 the implied dedication of reserves dealt with in Man-o-War 

Station v Auckland City Council; 284 the Privy Council in Gibbs v Messer285 and the dissenting 

judgment of Salmond J in Boyd v Mayor of Wellington286 on the effect of void transactions; 

Tokamaru v Port Denarau Marina 287 and Narayan v Narayan 288 on the Land Sales Act (Fiji); 

and Caldwell v Mongston,289 the first Fiji Supreme Court decision on the Torrens system in 

1908, are cases covered in subsequent chapters.  

 

2.04 Post-independence framework 

In the 1960’s many former British colonies gained independence and this alteration in 

the landscape inevitably influenced legal systems. Common law courts have shown a 

propensity to overturn previously well-settled law concerning native title to land. 290 This 

phenomenon is likely to grow under the rubric of customary international law.291 

Customary international law is part of the common law.292 The UN declaration is not 

hard law but it makes strong points on acceptable post-colonial conduct concerning 

native title. The judgment of Conteh CJ in Aurelio Cal v Belize293 refers to the UN 

Declaration as relevant to a native title claim to 500,000 acres of rainforest in the former 

British colony of Belize in Central America. Other recent law judgments concerning 
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native title from South Africa (Richtersveldt Community v Alexkor) and from Malaysia 

(Selangor v Sagong Tasi) suggest that unilateral extinguishment principles enunciated in 

Mabo (No 2) and Yorta Yorta by the High Court of Australia and in Ngati Apa by the 

New Zealand Court of Appeal may ultimately succumb to the development of 

international norms for acceptable post-colonial behaviour concerning redress for 

native title dispossession grievances. This outcome will be addressed below in chapter 6. 

 

A land system with its rules or imperatives is embedded in executive or administrative 

policy, arrangements and capacity. This system governs the relationships that a society 

or the members of it inter se, have to the land and natural resources within the society’s 

sovereignty, jurisdiction or control.294 Land systems govern the creation, acquisition or 

transfer of interests in land, regulating access or use, and the distribution of its product, 

benefit or reward. They are a snapshot of society’s customs, expectations and 

aspirations: for example, if a society values its membership of the global community or 

eschews discrimination against minorities the land system can be expected to reflect that 

membership. Land systems can be regarded as a dynamic, adoptive and interactive 

amalgamation of many contributing influences, both internal and external.295  

 

Land Systems are erected on the historical influence of what has gone before. They 

respond to the empirical pressure (what is) and theoretically (on what might be expected 

in future). They are seduced by what has been tried in other countries.296 It follows that 

land systems are multi-faceted: enshrined in domestic legislation, case law, executive 

policies and administrative capacity. Validation also comes from customary international 

law and approbation by the global community. This framework of rules and protocols 

does not operate in a vacuum. Land systems include administrative process to deliver 

effective resource management and planning laws, effective dispute resolution process, 

reliable, prompt and cost-effective public data management, minimal corruption, 

manageable crime rate and minimal inconsistent or competing interests in the 
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ownership of land or its resources. So there are strong policy and capacity imperatives at 

work on land systems, particularly in developing countries where there are challenges in 

these areas. There is evidence from the Pacific region of external imperatives operating 

on land systems, for example, when the World Bank made establishment of a certainty 

of title regimen a condition to financial assistance.297 

 

Land systems in Fiji and New Zealand address three distinct categories of land:  

� Native land: where the source of the entitlement is ancestral possession, which 

has its own legislation,298  

� Crown land or State land: 299 comprising the sites of public infrastructure, roads, 

reserves, and demesne land, or “wastelands” again with its governing legislation,   

� Freehold: where the source of the entitlement is a grant and which is regulated 

under Torrens system legislation;300  

 

Only when native customary entitlements are properly extinguished does native land 

become Crown land or State land,301 from which the freehold entitlement is carved out 

by a grant.302 The south western Pacific region is a microcosm of both the colonial and 

post-colonial worlds. Fiji Islands is a developing society in transition from subsistence 

lifestyle to consumer economies. This is a substantial alteration of circumstances: 

“…customary systems of tenure are being subjected to a range of new and rapidly changing forces that 

are testing their ability to adapt….These forces include technological change, new income opportunities, 

rapid population growth, mobile populations, burgeoning aspirations and rapid social change.” 303 As 
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noted already, colonial governments used land sales to defray the costs of 

colonization.304 Land sales to settlers, was the business of colonial government.  

 

Great Britain acquired sovereignty over Fiji by Deed of Cession on 10 October 1874 in 

a form which is very similar to the acquisition of sovereignty over New Zealand set out 

in the Treaty of Waitangi in 1840.305 Prior to cession the common law regarded native 

title as an allodial interest, involving public law elements of dominion and jurisdiction 

that co-existed with private law entitlements to possession. Under the common law, 

upon a transfer of sovereignty and the acquisition of radical title, which is a concomitant 

of sovereignty, the British acquired dominion and jurisdiction. Entitlement to physical 

possession is presumed to continue undisturbed when there is no evidence that the 

colonizing power extinguished those entitlements on cession 306 or otherwise exercised 

power vitae et necis potestas 307 as part of an act of conquest. 308 Private law property rights 

were captured in clause 4 in Fiji the Deed of Cession. In Fiji this recognition of native 

title passed into domestic law in section 1 in Ordinance XXI of 1880 Relating to Native 

Lands: The tenure of the lands belonging to the native Fijians as derived from their ancestors and 

evidenced by tradition and usage shall be the legal tenure thereof (my emphasis). Section II of 

Ordinance XXI in Fiji restated the doctrine of sovereign pre-emption: [a]ll native lands 

shall be inalienable from the native owners to any person not a native Fijian except through the 

Crown… 309 in similar form to the right of preemption set out in the proviso to article II 

of the Treaty of Waitangi. In both colonies provision was made for equitable 

adjustment of pre-cession land claims by European settlers.    

 

A society’s cohesion is a function of the viability of its land system. Certainty and 

security of entitlements to land are essential in all societies. This is particularly so where 
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there is competition for scarce resources. Economic prosperity, social equilibrium and 

political stability are all affected by efficacy of access and entitlement to land. In Fejo v 

Northern Territory of Australia, Kirby J says: “…in every society, rights in land which afford an 

enforceable entitlement to exclusive possession are basic to social peace and order as well as to economic 

investment and prosperity.” 310 Banks will not lend and people will not spend money or 

effort on land if the ownership is not certain and secure: “… if a man is given secure title to 

a bare rock, he will transform it into a garden, but if he is given precarious possession of a garden, he 

will transform it into a desert.” 311 The land is where we live, it is where we do business and 

along with labour and capital, it is a factor in production. Land provides resources like 

food, shelter, water, timber and minerals: “Land is elemental: it is where life begins and it is 

where life ends.” 312 It has been said that: “land is the father of money” 313 and land tenure is a 

traditional base for levying taxes.   

 

If native entitlements had prevailed in colonial common law, they would have destroyed 

the social and economic314 fabric of Canada, Australia, New Zealand, and USA.315 

Douglas Whalan says: “Registration of titles is particularly suitable for a country that is being 

opened up for development” in a settler society where “…land was no longer the ’luxury of the 

few’” and “a matter of daily bargain… without the sentimentality of hundreds of years of family 

holding of a parcel of land, land tended to be bought and sold in much the same way as any other 

commercial commodity.” 316 The Torrens system substitutes the act of registration under the 

Torrens system for ancestral possession governed by customary law, thus altering the 

source of entitlement. But dispossession is not a skeletal element of the Torrens system 

because essentially it is a system governing the transfer, not creation, of interests: 317 it is 
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generally coincidental on failure to take protective measures, or on State failure either to 

effectively implement, or to get in all outstanding claims.318  

 

The harmonious application of common law heritage in British colonies in the 

southwest Pacific Ocean was only cosmetic. The clear words in the Treaty of Waitangi, 

and clear statements in R v Symonds 319 of the common law doctrine of continuity, were 

first tested with the New Zealand Company description of the Treaty of Waitangi as: 

…a praiseworthy device for amusing or pacifying savages. 320 During 1860-1870 the Land Wars 

occurred, along with the Land Settlement Acts, attendant raupatu confiscations, and the 

Native Land Acts. The Court of Appeal in Re Lundon and Whitaker Claims Act 1871 stated: 

The Crown is bound, both by the common law of England and by its own solemn engagements, to a full 

recognition of Native proprietary right. Whatever the extent of that right by established custom appears 

to be, the Crown is bound to respect it.321 The total defenestration by the New Zealand 

judiciary occurred on 17 October 1877 when Prendergast CJ delivered his seminal 

judgment in Wi Parata v Bishop of Wellington.322 This judgment was adopted 120 years later 

by Brennan J in Mabo (No 2), as the foundation of Australian common law doctrine of 

unilateral extinguishment and it came exactly between the Deed of Cession in Fiji in 

1874 and Fiji Ordinance XXI in 1880.     

 

The massive land confiscations in Taranaki after the land wars323 and the subsequent 

destruction of Parihaka settlement by 1500 militia and armed constabulary led by two 

members of the colonial legislature on 5 November 1881 (one year after Fiji Ordinance 

XXI was enacted) can be seen as both a consequence of and a sequel to Wi Parata.324 By 

1877, the legal position in New Zealand concerning native title had changed. Martin CJ 

and Bishop Selwyn had predicted in 1847 that: The worst surmises of the natives will have 

                                                 
318 R v Symonds per Chapman J  
319 Ibid, n 9 
320 England and the New Zealanders, supra n 8, at 9 
321 (1872) 2 NZCA 41 at 49  
322 (1877) 3 NZ Jur (NS) 72 
323 Fiji had its own land wars, also in the 1860’s just prior to cession, where the primary objective was the 
acquisition of land for on-sale to European settlers 
324 (1877) 3 NZ Jur (NS) SC 72 
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become realities. To them we shall seem to be a nation of liars. 325 By 1874 the Treaty of Waitangi 

was a Trojan horse. In the Fiji Islands, Governor Gordon was determined that for 

iTaukei, unhappiness, tears and dispossession were not just around the corner. 

Legislative treatment of native title throws up another vivid illustration of the disparate 

public policy impact in this area. In Fiji the colonial legislature set up the Native Land 

Trust Board and its enabling legislation the Native Land Trust Ordinance 1940 to 

discharge Crown guardianship obligations to native Fijians. In New Zealand on the 

other hand, it took 153 years before anything approaching a similar level of protection 

was available to what was left of Maori customary land. This was in Te Ture Whenua 

Maori Land Act 1993. The land system in New Zealand was substantially fixed although 

the Law Commission in 1995 rejected a proposal to convert freehold tenure to allodial 

ownership.326 Land tenure in developing countries with indigenous populations and 

native title to land is an area of fraught with research difficulty. There is a temptation to 

reach conclusions on historical motivation where the research validation is limited: 

where inferences and the balance of probabilities are unreliable. There is also a problem 

determining the proper research basis for validation of conclusions. Another problem is 

deciding on skeletal principles in the face of confusion and ambiguity in the authorities 

cited. Many of the research issues themselves are shrouded with the uncertainty which 

goes with colonial records and the passage of 150 years. Because research suggests that 

native title, which has not been properly extinguished, might be regarded as an 

exception to Torrens system indefeasibility, this thesis examines the heresy that Brennan 

J alluded to in Mabo (No 2): …it is the common law rather than the action of governments which 

have made many of the indigenous people of this country, trespassers on their own land. 327 

  

My research framework recognizes that tracing the development of a land system will be 

speculative rather than archival but there are many illustrations of colonial land systems 

having significant unsettling or destabilizing impact when an indigenous source of title 

founded on ancestral possession with its subordinate usufruct arrangements for 

                                                 
325 England and the New Zealanders, 71  
326 See also Mabo (No 2) per Brennan J 
327 (1992) 175 CLR 1 
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enjoyment came into contact with an “imported” system. Sanctifying private property 

rights was one of the unstated consequences that colonialism brought to land systems in 

developing countries. Dispossession was a part of that colonial history, regardless of the 

potential benefits. There is a real chance that even the remote prospect of further 

dispossession will impact on available options for land systems in developing countries.  

 

2.05 Conclusion 

There are two key differences between the treatment of native title in New Zealand and 

in the Fiji Islands. In both countries imported common law was the same, the 

communal native title was similar in all pre-cession respects, and was acknowledged in 

colonial legislation as equivalent to freehold,328 but a key difference existed in the 

common law and legislative treatment in Fiji. In CANZUS countries such as New 

Zealand the colonial common law asserted that the fee simple of all native land was 

with the Crown329 whereas in Fiji, native title was accepted as a legal tenure.330 The 

second key difference between New Zealand and Fiji was that public law fiduciary duty 

and legitimate expectations in Fiji were part of the land tenure system from cession. 

These key differences are addressed in order to provide context for the issue of freehold 

and leasehold conversion land tenure policy in Fiji. This chapter has set the research 

parameters to be applied to the thesis question and its central proposition.  

                                                 
328 Native Lands Act 1862 (NZ); Native Lands Ordinance 1880 (Fiji) 
329 R v Symonds; Mabo (No 2) 
330 Section 1, Native Lands Ordinance 1880 (Fiji) 
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3. Tenure conversion___________________________________________ 

3.01 Introduction 

The previous chapter outlined the research parameters to be applied in this comparative 

law study of the tenure conversion problematic. Within those research parameters, this 

chapter will explore the legal framework for tenure conversion in New Zealand and Fiji 

Islands.  The term native title is a generic term used by the Fijian High Court in Kanakana 

v AG,331 by the New Zealand court in R v Symonds332 and it has been used by the Privy 

Council as ultimate appellate court for British colonies. The Privy Council says [a]s a 

rule, in various systems of native jurisprudence throughout the Empire...[a] very usual form of native 

title is that of a usufructuary right...333 In Mabo (No 2) Brennan J says [a] communal native title 

enures for the benefit of the community as a whole and for the sub-groups and individuals within it who 

have particular rights and interests in the community’s lands334 but in post-cession Fiji native title 

meant the inalienable and entailed communal legal tenure 335 (equivalent to fee simple 

upon grant from the Crown) 336 of lands belonging to iTaukei communal land owning 

units337 (excepting rivers and streams)338 as derived from their ancestors and evidenced 

by tradition and usage,339 recognized in clause 4 of the Deed of Cession 340 as absolute 

proprietorship and by the Fijian colonial government in sections I, II and III of Ordinance 

XXI of 1880.341 Statutory recognition is now reflected in section 28(1) of the Fijian 

Constitution 2013; in the words of section 3 of the Native Lands Act [Cap 133] under 

                                                 
331 [2010] FJHC 563 
332 (1847) NZPCC 387 at 390 
333 Amadu Tijani  P 4; and see p7 for the wider category of native title: which may be so complete as to reduce any 
radical right of the Sovereign to one which only extends to comparatively limited rights of administrative interference  
334 Mabo (N0 2)  par 69 
335 This is a  more resilient than the common law usufructuary presumption: see R v Symonds; Tijani   
336 Section II, NLO 1880. Cession to the British in 1874 continued the pre-cession allodial and non-
derivative iTaukei communal proprietary interest as a tenure  
337 “native title” and “native lands” are in common usage but the term “native Fijians” has been replaced by 
the traditional term iTaukei 
338 Rivers and Streams Ordinance XIV of 1880 
339 S. 3 Native Lands Act 
340http://www.paclii.org/fj/legis/num_act/toc-C.html Cession of Fiji to Great Britain 1874, Fiji 
Sessional Legislation  
341 Relating to Native Lands, enacted 30 October 1880. Ss I – III provided as follows: 

I. The tenure of lands belonging to the native Fijians...shall be the legal tenure thereof. 
II.  ...as if the lands were held...in fee simple upon grant from the Crown. 
III.  All native lands shall be inalienable...to any person not a native Fijian except through the 

Crown...under the restrictions hereinafter set forth. 
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the heading Tenure of native lands by Fijians which provide that Native lands shall be held by 

native Fijians according to native custom as evidenced by usage and tradition; and by section 4 of 

the Native Land Trust Act [Cap 134]. Customs are not immutable, because they adapt 

to changing circumstances.342 Pre-cession sales to European settlers, validated by the 

colonial government after cession through the Land Commission process, is evidence of 

pre-cession native custom providing for alienation of native land.343 Restrictions on 

expropriation, in clause 5 of the Deed of Cession, and referred to in section III of the 

1880 Ordinance, are in section XVI. These provisions provide that any acquisition of 

native land must be for purposes of imperative public utility and then only on a 

recommendation of the Bose-vaka-Turaga (Great Council of Chiefs).344 Permanent 

alienation is contemplated in sections 27 and 28 of the Fijian Constitution 2013, section 

6(1) of the State Lands Act [Cap 132], section 7 of the iTaukei Land Trust Act [Cap 

134], and in the State Acquisition of Lands Act [Cap 135] definition of public purpose for 

acquisition of native land and its utilization for economic development.345  

 

In a lecture on Fijian land tenure delivered in 1879, Lorimer Fison described the ancient 

iTaukei custom on allowable permanent alienation of iTaukei land in these words: 

[u]nder certain circumstances lands could be fully alienated....If a tribe were hard pressed in war-time, 

and in danger of being wiped out, it could buy the help of another community by making over to them a 

substantial portion of its lands. In this alienation, however, posterity was distinctly concerned.346 This 

exceptional proposition finds further support in a speech by Ratu Lala Sukuna to the 

Bau Chiefs in 1928 where he said: [t]here but remains for me to say just one more word. Picture 

yourselves on the banks of the Wainibuka. See there a small bamboo. It stands unheeding. Floods begin 

to sweep the river and the little tree is carried away. Compare such a tree with the position of the Native 

Race today. The flood of civilisation is sweeping down upon us. We cannot divert it, nor can we fly from 

it....If you strive with all your might, as did your fathers before you, you will save yourselves. But, if you 

do not take firm root in your refuge, you will drift to your ruin....Remember that you cannot be saved by 

                                                 
342 See chapter X below 
343 Fison p 34 
344 Section XVI Ordinance XXI of 1880 
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the strength and renown of your fathers – such things can only influence their own times.347 OHK 

Spate stated the same proposition in slightly different terms in a 1959 Report, when he 

said: The main point is clear: a people cannot contract out of the century it lives in, nor can it be sole 

judge of the terms on which it enters, for modern economic life has also its own logic.348  

 

Recognition of native title, by treaty, by legislation, or by constitutional provision does 

not create the native proprietary interest.349 The Privy Council as final appellate court 

for British colonies has stated that on a cession ...the radical title is now in the British 

Sovereign. But that title is throughout qualified by the usufructuary rights of communities, rights which, 

as the outcome of deliberate policy, have been respected and recognized....A mere change of sovereignty is 

not to be meant to disturb rights....which may be so complete as to reduce any radical right in the 

Sovereign to one which only extends to comparatively limited rights of administrative interference.350 

This principle is known as the common law doctrine of continuity.351 Fiji is a common 

law jurisdiction by virtue of the Deed of Cession of Fiji to Great Britain concluded on 

10 October 1874. Section 22(1) of the High Court Act [Cap 13] recognizes that [t]he 

common law in force in England....on the 2nd day of January 1875 shall be in force in Fiji and 

section 24 provides that section 22(1) applies only so far as the circumstances of Fiji and its 

inhabitants permit and subject to any existing or further Acts of the Parliament of Fiji. This 

provision was written law in the Fiji Supreme Court Ordinance No. 14 of 1875. From 

that date absolute iTaukei proprietorship over native lands in Fiji was part of the 

common law in Fiji.352 Ordinance XXI of 1880 provided for leasing of native land at 

sections XVII to XXII.353 Freehold conversion was provided for at sections XXIII and 

XXIV354 which gave an individualized Native Certificate of Title maturing to Crown grant 

entitlement on effluxion of five years, whereupon the inalienability provision in section 

III of the Ordinance would expire. These sections show that in the early years of 
                                                 
347 The three legged stool, p 112 
348 Cited in Macnaught 1982: 153 
349 Wi Parata was discredited in Ngati Apa; See the explanation of Vajessingji Joravarsingji v Sec of State for 
India (1924) LR 51 IA 357 in Oyekan v Adele at 4 
350 Amodu Tijani [1921] 2 AC 399, LexisNexis report pp 4 - 7 
351 Cf: the now discredited doctrine of recognition in Joravarsingji v Sec of State for India (1924) LR 51 
352 S. I Ordinance XXI of 1880  
353 Ordinance XXI of 1880 
354 ibid 
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colonization in Fiji the orthodoxy against alienation was not absolute. Today this latter 

tenure conversion process contravenes the received interpretation of section 28(1) of 

the Fijian Constitution 2013 as an absolute bar against alienation of iTaukei land. As 

noted earlier, the legislative drafting of this prohibition does not prevent alienation by 

the traditional surrender and crown grant process necessary to create a freehold estate. 

 

For the purposes of this thesis, tenure conversion is defined as a land reform policy and the 

legal framework designed to give access to native lands by converting native title to 

leasehold or freehold tenure.355 Accepted practice in Fiji allows for permanently severing 

the communal entail by transfer to the State.356 There are benefits in social and 

economic terms flowing from tenure conversion: it gives secure access to land; it creates 

a legal mechanism for securitizing development finance; and thus it encourages 

development.357 Fiji is at a point in its development where usufruct or leasehold interests 

in native land do not meet the economic, social or political expectations of many.358 

Balanced against the benefits of tenure conversion, and again central to the thesis 

question, is evidence of the catastrophes caused by tenure reform;359 that tenure 

conversion has caused desperation and despair,360 and that it is generally viewed with 

profound suspicion by native land owning units in Fiji Islands: …the rumour had been 

generally circulated that the recording of boundaries was the first step in a Government plan to confiscate 

and sell all native land.” And further “All official inquiries into land practices in Fiji from that time 

to the present have been met with suspicion and prevarication.361 There are good grounds for this 

suspicion,362 but a carefully managed partial conversion to freehold, supported by 

                                                 
355 For example see section 11(1) Papua New Guinea Land (Tenure Conversion) Act 1963: (a) to register 
in the Register established under the Land Registration Act 1981 the applicant or another person as the 
owner of an estate in fee simple in some or all of the land the subject of the application; and 
(b) to enter upon the relevant title registered under Paragraph (a) any lease, encumbrance or other estate 
or interest less than an estate in fee simple in favor of the applicant or some other person which in the 
opinion of the Commission should be so entered… 
356 Denarau Island and Momi Bay developments, where native land was swapped for freehold; this is now 
prohibited by State Lands Act  s. 6(6), inserted by s. 2 State Lands Amendment Decree 2013      
357 Three Legged Stool, Fiji Land Use Unit research publication 2014 
358 2012, Fiji Constitution submissions, headings 73-82: where 36.8% of the submissions addressed land issues 
359 Ron Crocombe 
360 David Williams 
361 France p 130 - 32  
362 David Williams; Kurisiga Report; s. 29 Constitution 
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appropriate checks and balances, administered by reliable functioning institutions, and 

operating in a properly drafted legal framework, is the only sustainable solution to the 

land problem in Fiji Islands.363 In order for this to be effectively implemented, it must 

be embedded in its social, economic, legal, political and historical context. Again, it must 

be stressed that blanket conversion of native land to individualized freehold is not a 

solution suggested by the evidence. Customary ownership and iTaukei access, the 

system of iTaukei reserve land, and an equitable leasehold regime as the central 

mechanism for vulagi access to native land are pillars of the land system in Fiji which 

cannot be jettisoned. The purpose of this chapter is to describe the economic rationale 

and juxtapose analysis of the tenure conversion process as it played out first in New 

Zealand and then later in Fiji. In both countries at times this process has been amicable 

and mutually beneficial, but at times it has not been so.  

 

In New Zealand there is uncertainty about the time and method by which sovereignty 

was acquired364 but the Privy Council has accepted that the Treaty of Waitangi in 1840 

was a treaty of cession.365 Added to this uncertainty, the Treaty was signed in 1840 by 

installment, and although it is now regarded as part of the fabric of New Zealand society 366 the 

Supreme Court decision in Wi Parata v Bishop or Wellington 367 that the Treaty was a nullity. 

The Privy Council advice in Tukino v Aotea District Maori Land Board 368 was that it was a 

treaty of cession and therefore not enforceable in domestic courts was accepted without 

question until recently.369 There is no doubt on the other hand that Fiji Islands was 

colonized on 10 October 1874 when the Deed of Cession was signed. This document 

governed both the colonial relationship between iTaukei and the British for 96 years, 

and the post-independence position of iTaukei in Fijian society. It remains a defining 

charter today. The Treaty of Waitangi and the Deed of Cession are key documents in 

the discussion of tenure conversion in New Zealand and Fiji Islands, the former 
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because it was regarded as a nullity 370 and as a praiseworthy device for amusing or pacifying 

savages,371 the latter because it has been honored pacta sunt servanda. The English text of 

the Treaty of Waitangi and the Deed of Cession is substantially the same and, viewed as 

treaties of cession,372 they form part of a well documented process used by colonizing 

European nations including Great Britain in the 1800’s throughout the Pacific region.373 

In New Zealand the transition was chaotic and founded on restrictive interpretation of 

exclusive and undisturbed possession in Article II of the Treaty, whereas in Fiji it was 

regimented and benign, founded on a liberal interpretation of the words absolute 

proprietorship and occupation in section 4 of the Deed of Cession. Both New Zealand and 

Fiji used the Land Commission process374 to validate pre-cession alienations. The 

common law position in both countries was the same: it was the Land Commission 

determination which created the post-cession entitlement.  

 

Hernando de Soto is a prominent advocate of simplistic countrywide tenure conversion 

by individualized titling, as a catch-all solution to what ails the developing world. His 

writing has been subjected to criticism375 but the points he makes are valid in the Fijian 

context where customary tenure is not dysfunctional, and the socio-economic benefits 

of combining continued customary ownership with carefully regulated partial tenure 

conversion policy are evident. The three factors in production are land, labor and 

capital. Native land is ‘dead capital’ because it cannot be pledged as security for a 

mortgage and it cannot be sold. Leasehold tenure conversion goes only part of the way 

to solving the dead capital problem, it gives an income stream but without a mechanism 

either for accumulating the income or for securitizing the land, leases are designed to 

produce an income stream, they can deliver premium or key money but they are not 

designed to release capital. Whereas conversion of a part of the native land owning units 
                                                 
370 Wi Parata 
371 Hackshaw 108 
372 Tukino, per Viscount Simon LC 
373 Tom Bennion 
374 Land Claims Ordinance 1840 (NZ); Ward 1969, 3  
375 F. Alcindor, In the Mystery of Capital, Hernando de Soto misses a crucial point, Book Review in Le Quedecois 
Libre, http://www.quebecoislibre.org/031122-8.htm; Gilbert A, On the Mystery of Capital and the Myths of 
Hernando De Soto: What difference does legal title make, http://www.ucl.ac.uk/dpu-
projects/drivers_urb_change/urb_infrastructure/pdf_land%20tenure/ESFN_AERUS_Gilbert_mystery_capital.pdf 
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land to freehold, together with a sale or a mortgage, releases working capital which can 

be used to bring other unutilized land and resources into production. The Mystery of 

Capital376 is concerned with five mysteries. Solving these mysteries is said to contribute 

to enhancing sustainable development capacity. Some (but not all) of the components in 

de Soto’s reasoning have particular relevance to evaluating the potential contribution of 

freehold tenure conversion policy and to understanding how optimum utilization of 

native land in Fiji might be enhanced by that policy. As de Soto describes property 

effect no. 1 [t]he moment you focus your attention on the title of a house, for example, and not on the 

house itself, you have automatically stepped from the material world into the conceptual universe where 

capital lives.377 Native land in Fiji is kept out of the material world by constraints on 

alienation. Property effect no. 2 is the creation of one formal representational system which 

allows dead capital tied up in native land to be released. Fiji currently has a hybrid 

Torrens system which protects leases of native land by registration. Protection is not 

extended to the native title itself. Property effect no. 3 is the realization of value by 

alienation. Property effect no. 4 is the transformation of assets by uncoupling the economic 

features of an asset from its rigid physical state by making the interests in the land fungible: [b]y 

making assets fungible – capable of being divided, combined or mobilized to suit any transaction – by 

attaching owners to assets, assets to addresses, and ownership to enforcement…formal property systems 

converted the citizens of the West into a network…. Property effect no. 5 is the network 

principle. Property effect no. 6 is protection of transactions which is a prominent 

feature of the Torrens system of title by registration.                

 

As noted earlier, tenure conversion…is generally viewed with profound suspicion by native land 

owning units in Fiji Islands.378 This suspicion is a healthy perspective to have on an issue 

which has many significant positive and negative socio-economic implications. If the 

positive impact of freehold tenure conversion is to be maximized and potential for 

disaster minimized, a clear understanding of the risk and exposure is critical. Matauri X 
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Incorporation in New Zealand is a recent catastrophe where simple precautions were 

not taken. Matauri Bay is a beautiful 500ha beach owned by the Incorporation adjoining 

the Kauri Cliffs Golf Course in Northland. In 2001, representatives of the Maori 

owners borrowed $2.8 million from Bridgecorp Finance secured by mortgage against 

the Matauri X land to invest in Eternal Waters a mineral water company. The projected 

return on investment for Matauri X beneficiaries in 2001 was $18 million over six years, 

but the water company went into liquidation379 and the entire investment was lost. Both 

the financier and the water company promoter had links to Fiji, as developer/financier 

of the Momi Bay development, and as a director of what is now known as Fiji Water. At 

the end of 2013 the Eternal Waters mortgage debt to Bridgecorp Finance had grown to 

$15 million. An attempt to grant a 60 year lease to the adjoining golf club was rejected 

by the Maori Land Court, an attempt to sell a 246ha leasehold subdivision of part of the 

land was derailed by arson and protests from the land owners, and there were prospects 

of foreclosure against the entire 500ha block in May 2015.             

 

3.02 New Zealand 

In the English language version of the Treaty of Waitangi Article II makes some clear 

statements on land: Her Majesty the Queen of England confirms and guarantees to the Chiefs and 

Tribes of New Zealand…the full exclusive and undisturbed possession of their Lands and Estates 

Forests Fisheries and other properties which they may collectively or individually possess so long as it is 

their wish and desire to retain the same in their possession; but the Chiefs…yield to Her Majesty the 

exclusive right of Preemption over such lands as the proprietors may be disposed to alienate at such 

prices as may be agreed upon between the respective Proprietors and persons appointed by Her Majesty 

to treat with them in that behalf. A copy of the full text is annexed as Appendix B. In New 

Zealand the tenure conversion process started with the validation of pre-cession sales, 

as it did in Fiji. After the Treaty was signed, from 1840 Crown pre-emption was the 

operative mechanism for freeholding Maori land380 until it was waived by statute in 

1862.381 This waiver was partially revoked, 382 then totally revoked in 1894,383 and then 
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reinstated with pre-emption re-abolished in 1909.384 In 1891 James Carroll stated that a 

restoration of pre-emption would be regarded by the present generation of Maoris as simply 

confiscation.385 In the period 1860 to 1870 during the New Zealand land wars the 

operative conversion mechanisms were raupatu confiscations, and Te Kooti tango Whenua 

– the land taking Court – the Native Land Court process set up in the Native Lands Acts 

1862 and 1865. The purpose of these statutes and the Native Land Court set up under 

them was to provide land for settlers. It was not until 1993 when Te Ture Whenua 

Maori/Land Act was enacted that the Maori Land Court was given jurisdiction to protect 

Maori land. In Fiji the common law doctrine of Crown pre-emption operated in the 

very limited sphere of acquisition of land for purposes of imperative public utility and then 

only on a recommendation of the Bose-vaka-Turanga.386 Freeholding policy in Fiji based 

on this doctrine of expropriatory state pre-emption would be untenable today.  

 

The term full and undisturbed possession equates to seisin in common law.387 Collectively or 

individually contemplates a communal entitlement and individual usufructuary interests 

subordinate to the communal native title; and the right of pre-emption is couched more 

as a first right of refusal than as an absolute bar on alienation except to the Crown. 

There are three ways freehold tenure conversion was effected in New Zealand: 

1. By an exercise of the Crown right of preemption where Maori customary 

title was extinguished by purchase and the land on sold to settlers, or by 

voluntary surrender for an express purpose like establishing a school. 

2. By waiver of the Crown right of pre-emption allowing Maori to sell direct to 

settlers with a subsequent Crown grant validating the transfer. Or by Native 

Land Court enquiry and an order extinguishing Maori customary ownership 

with a Crown grant completing title conversion ready for on sale to settlers. 
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3. Raupatu confiscation of land under the New Zealand Settlements Act 1863 

where the Maori customary ownership was extinguished by proclamation, or 

by other clear and plain statutory provision.388  

From the outset, New Zealand courts treated Maori proprietary rights as a usufructuary 

and inalienable burden on the Crown’s radical title in fee: customary land, since it has never 

been Crown-granted, belongs to the Crown.389 But the tenurial revolution of individualized ownership 

started in earnest in the 1860’s with the early Native Lands Acts390 waiving the Crown 

pre-emptive right and authorized tenure conversion by Native Land Court order and by 

punitive confiscation of Maori land during and after the land wars between 1860 and 

1870 authorized by the New Zealand Settlements Acts. Tenure conversion under the 

New Zealand Settlements Acts relied on unilateral extinguishment of Maori customary 

entitlement whereas conversion under the Native Lands Acts bypassed the R v Symonds 

analysis of Maori customary ownership as a usufructuary burden on the Crowns radical 

title in fee, working on the assumption that Maori exclusive and undisturbed possession 

was equivalent to freehold seisin. Tenure conversion coupled with high European 

immigration to New Zealand amounted to a serious attack on the cohesion and viability 

of Maori communal society. The Taranaki Report opinion was: …tenure reform was 

probably the most destructive and demoralizing of the forms of expropriation. All land that remained 

was individualized….it came back like a gift with an incendiary device. 391    

 

Principles for lawful conversion of Maori customary land in New Zealand were first 

enunciated in 1847 by the Supreme Court in R v Symonds.392   Chapman J prefaces these 

principles with considering a complete and honest purchase where …care [was] taken to purchase 

off the true owners, and to get in all outstanding claims… and goes on to state: [w]hatever may be 

the opinion of jurists as to the strength or weakness of the native title…it cannot be too solemnly 

asserted that it is entitled to be respected, and that it cannot be extinguished (at least in times of peace) 

otherwise than by the free consent of the native occupiers. But for their protection, and for the sake of 
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392 (1847) NZPCC 387 



 

 61 

humanity, the Government is bound to maintain and the Courts to assert, the Queen’s exclusive right to 

extinguish it. 393 Chapman J then states the conceptual basis of native title in New 

Zealand: [t]he legal doctrine as to the exclusive right of the Queen to extinguish the Native 

title…operates only as a restraint upon the purchasing capacity of the Queen’s European subjects, 

leaving the Natives to deal among themselves, as freely as before the commencement of our intercourse 

with them….The existing rule then contemplates the Native race as under a species of guardianship…it 

secures to them all the enjoyments from the land…(emphasis added)” and “From the protective 

character of the rule…is entitled to respect on moral grounds, no less than to judicial support on strictly 

legal grounds. 394 The Queen has technical seisin against all the world except the Natives which is 

the strongest ground where on the due protection of their qualified dominion can be based. Chapman J 

does not express the species of guardianship as a fiduciary relationship but it was not at 

issue. Martin CJ in 395 R v Symonds says: [p]ower has duties as well as rights. Chapman J 

describes the Crown right of pre-emption as protective in nature: [t]he existing [common 

law] rule then contemplates the Native race as under a species of guardianship396 and by …solemnly 

guaranteeing the Native title such as to entitle the native owners: …to judicial support on strictly 

legal grounds. This entitlement arises …out of our obvious duty of protecting them, to as great an 

extent as possible, from the evil consequences of the intercourse to which we have introduced them, or 

have imposed on them citing with approval Cherokee Nation v Georgia397 where the US 

Supreme Court: …threw its protective decision over the plaintiff-nation, against a gross attempt at 

spoliation; calling to its aid, throughout every portion of its judgment, the principles of the common law 

as applied and adopted from earliest times 398…. Chapman J: …does not assert either in doctrine or 

practice anything new and unsettled. 399 It can be argued that where the colonial treasury was 

in the business of colonization, 400 and was making a profit from guardianship property 401 

there was an obligation on the Crown to protect Maori interests.402 
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The New Zealand Supreme Court judgment in 1877 of Prendergast CJ in Wi Parata v 

Bishop of Wellington 403 is an early statement of the reasoning that was said to support the 

doctrine of implied extinguishment of native title by inconsistent grant later noted in the 

judgment of Brennan J in Mabo (No 2). His Honour said in the case of primitive barbarians, 

the supreme executive Government must acquit itself, as best it may, of its obligations to respect native 

proprietary rights, and of necessity must be the sole arbiter of its own justice…because there exist no 

known principles whereon a regular adjudication can be based…[h]ere, then, is one sufficient reason 

why…[i]n this country the issue of a Crown grant undoubtedly implies a declaration by the Crown that 

the native title over the land it comprises has been extinguished.404 The Court went on to advance 

a second act of state reason for this proposition: …although not to be regarded as a treaty 

obligation, [it] is yet in the nature of a treaty obligation and so that: …no other power in the State 

can pretend to interfere. The exercise of the right and the discharge of the correlative duty, constitute an 

extraordinary branch of the prerogative, wherein the sovereign represents the entire body-politic, and not, 

as in the case of the ordinary prerogative, merely the Supreme Executive power; - 1 Bl Com, 252; 

Rustomgee v R, 45 LJ QB Div 249, LR 1 QB Div. 493, judgment of Blackburn J. 405  

 

Wi Parata accepts that the government has obligations and duties correlative to the right 

to extinguish native title and whatever that revolutionary analysis.406 The significance of 

this decision is that those obligations and duties are cast as “grace and favour” and they 

are not enforceable against the state. This analysis has shaped the CANZUS response to 

native title notwithstanding that it is contrary to the authority of Lord Mansfield’s 

judgment in Campbell v Hall,407 and that it was disputed by Lord Davey in Nireaha Tamaki 

v Baker,408 and after citing Musgrave v Pulido, the Privy Council advice was: Their Lordships 

think that this argument goes too far, and that it is rather late in the day for such an argument to be 
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addressed to a New Zealand Court. Prendergast CJ said that Maori tribes must be treated as 

foreigners and that [t]ransactions with the natives for the cession of their title to the Crown are thus to 

be regarded as acts of State and therefore not examinable by any Court and his analysis forms the 

foundation of CANZUS law as stated in Mabo (No 2) by Brennan citing Wi Parata with 

approval.409 The Torrens system and the case-law interpreting it, takes this analysis to its 

ultimate conclusion in Assets Co v Mere Roihi 410 where failure by the executive 

government to discharge its correlative obligation or duty to properly extinguish native 

title was protected by the judiciary at Privy Council level preferring subsequent Torrens 

system title by registration over a pre-existing native title.  

 

David Williams411 has explored the background and impact of tenure conversion of 

Maori customary land through the Native Land Court implementing Crown policies to make 

Maori land, with legal title available for colonial settlement and describing a saga of extraordinary 

complexity. 412 In this way the New Zealand colonial administration discharged its duty to 

Maori by smoothing their dying pillow and putting an end to their beastly communism.413 The 

Native Land Court has been described as Te Kooti tango Whenua – the land taking Court414 

and the majority of New Zealand land mass was acquired by the Crown from Maori 

under the Crown pre-emption policy.415 Miss-application of this policy ignited the Maori 

land wars and is discussed later in this chapter under the Taranaki Report, but after 

1864 most of the land made available for settlement in New Zealand passed through the 

Native Land Court. 416 Between 1865 and 1900, around 13 million acres of land passed through 

the Court.417 Sorrenson, in a 1955 MA thesis quoting from a New Zealand Herald report in 
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1883 says: [t]he working of the Native Land Court has been a scandal to contemplate for many years 

past, but as the chief sufferers were the Maoris, nobody troubled themselves much…. 418  

 

There are two documents from 1996 which describe the impacts of the two key avenues 

for conversion of Maori customary ownership to freehold in New Zealand: the 

judgment of Tompkins J in New Zealand Guardian Trust v Manukau Maori Trust Board 419 in 

the High Court at Auckland on 24 July 1996 and the Waitangi Tribunal Taranaki Report 

Kaupapa Tuatahi on Wai 143, written by Durie J and delivered to the New Zealand 

government on 14 June 1996. In New Zealand Guardian Trust 420 the Maori defendants 

sought a declaration (150 years after their ancestors burial ground had been sold to a 

colonial settler), that Puketutu Island in the Manukau Harbour in South Auckland 

should be returned to them or alternatively that they had a beneficial interest in it as 

descendants of the original Maori owners. On 20 March 1845 Puketutu Island was 

purchased direct from Maori by John Jackson for £5 and 10 blankets, or for £20, 

depending on which document you look at. In February 1846 Mr Jackson sold it to Dr 

Henry Weekes for £200, then a pre-emption certificate (pursuant to a proclamation by 

Governor Fitzroy dated 26 March 1844 held to be void in R v Symonds) 421 was granted 

and on 12 September 1848 in consideration of £155.13.6 paid to the Colonial Treasurer 

a Crown grant was issued to Dr Weekes. There were at least 6 transfers for value 

between then and 19 March 1940 when the land was ultimately brought under the 

Torrens system Land Transfer Act.422 From the Maori owners perspective this land was 

wahi tapu or sacred because Puketutu contained a Pah site and a native burying ground.423 This 

perspective is supported by the terms of Condition 2 of the Fitzroy Proclamation which 

said: …the Governor will consult with the protector of Aborigines before consenting in any case to waive 

the right of pre-emption 424 and Condition 3 which said: …provided that no Crown title will be 

given to any pah or native burying ground or land about either, however desirous the owners may be to 

                                                 
418 M.P.K. Sorrenson, The Purchase of Maori Lands, 1865 – 1892, Auckland University College, 1955  
419 CP331/95 
420 NZHC CP331/95, 2/7/96, Tompkins J 
421 (1847) NZPCC 387 
422 See pp 3-4 
423 (1847) NZPCC 387 
424 ibid 



 

 65 

part with them.425 There is no evidence that Governor Fitzroy consulted with the 

protector of Aborigines and the pre-emption certificate was clearly ultra vires the limits in 

Condition 3 so consequently it was void.426  There is also no evidence that a fair price 

was paid, or that all Maori interests in the land were redeemed.427 The defendants 

therefore argued that Maori customary ownership was not properly extinguished at any 

time on or before the Crown grant was made to Dr Weekes on 12 September 1848. R v 

Symonds says that: [t]o say that such purchases are absolutely null and void however is obviously going 

too far. If care be taken to purchase off the true owners, and to get in all outstanding claims, the 

purchases are good as against the native seller, but not against the Crown. 428 So, if a transaction 

was with all Maori owners and for value then the native title 429 is extinguished.  

 

Tompkins J says that even if the original Crown grant to Dr Weekes was invalid: [t]here 

are a series of statutory provisions designed to protect titles to land acquired from Maori. 430 First there 

was Land Titles Protection Act 1902 which was consolidated in 1908; then there was 

section 86 of the Native Land Act 1909; followed by section 114 of the 1931 Act and 

section 468 of the 1953 Act; culminating in section 348 of Te Ture Whenua Maori Land 

Act 1993 which says: Subject to the provisions of sections 44–49 of this Act [dealing with the power 

to correct mistakes and omissions], no order of the Maori Land Court, Crown grant, or other 

instrument of title that, at the commencement of the Native Land Act 1909, was within the protection 

of the Land Titles Protection Act 1908 shall, on any grounds whatever, be called in question in any 

Court or in any proceedings.431 Tompkins J concludes on this raft of expropriatory 

legislation that: …it follows that the Crown grant cannot be called into question in any court, 

including the High Court, on any grounds whatever 432 and goes on to say that Section 62 of the 

Land Transfer Act 1952 provides that the estate of the registered proprietor shall be 
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paramount. On the authority of the Privy Council in Assets Co v Mere Roihi 433 and Frazer 

v Walker,434 together with LTA section 63 and the NZ Court of Appeal decision in Boyd 

v Mayor of Wellington, 435 the registered proprietor of a Torrens system fee simple title to a 

Maori cemetery is immune from adverse claims other than those specifically excepted.436 If the 

registered proprietor New Zealand Guardian Trust is also a bona fide purchaser for value 

then Tompkins J is of the view that there is the added protection of section 183.437 This 

legislation validating the ultra vires Crown grant of a waahi tapu burial ground, is 

supported by Tompkins J’s view that the Maori claimants would be statute barred by 

contemporary legislation in ss 360 and 361 of Te Ture Whenua Maori Land Act 1993 and 

by the doctrine of laches set out in438 Neylon v Dickens.439 His Honor concludes as many of 

his brother judges have done before and after him that in New Zealand all the common 

law bases are covered. He concludes by saying: [w]hile I do not exclude the possibility of any 

person adversely affected having some other claim, what the statutory provisions make clear beyond doubt 

is that the title to the land is indefeasible, that is, not open to challenge. 440   

 

In a covering letter to the Taranaki Report, dated 14 June 1996 to John Luxton, the 

New Zealand Minister of Maori Affairs, Durie J says the gravamen of the enclosed report is to 

forewarn you that you may be dealing with the country’s largest claim.441 The Taranaki Report on 

Wai 143 is notorious for its conclusion that [t]he graphic muru of most of Taranaki and the 

raupatu without ending describe the holocaust of Taranaki history and the denigration of the founding 

peoples in a continuum from 1840 to the present.442 This Waitangi Tribunal report graphically 

describes the history of colonial tenure conversion of Maori customary land to freehold 

in Taranaki.443 Colonization in Taranaki started with large private purchases by Colonel 
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William Wakefield for the New Zealand Company444 direct from some of the Maori 

owners in early 1840. These purchases provided that one-tenth of all land purchased 

was reserved…by the New Zealand Company…and held in trust by them for the future benefit of the 

said chiefs their families, tribes and successors forever.445 Much of the cleared and productive 

coastal land around New Plymouth was included in these deeds. The New Zealand 

Company took possession, New Plymouth was laid out and subdivision plans prepared 

by the company surveyor for an area of approximately 68,500 acres. Almost immediately, 

Maori interrupted survey work and disputed the settler’s rights to land much beyond New Plymouth 446 

Sections were sold in England and the first immigrants arrived in March 1841: by 1843 

there were over 1,000447 and the holocaust of Taranaki history had begun. On 17 March 

1860 the Waitara Purchase just to the north of New Plymouth ignited the first land war448 

and after hostilities produced no clear result 449 a cease-fire was agreed on 18 March 1861. 

Governor Sir George Grey arrived in New Zealand in late 1861. Then on 4 May 1863 

the second land war was ignited at Oakura just to the south of New Plymouth when 

nine soldiers were killed in an ambush on Maori land. The war in Taranaki continued 

until 1869 but even then, Maori resistance had not finished.450 Then on 1 November 1881, 

Parihaka in South Taranaki was attacked by 1500 militia and volunteers under the 

command of Native Minister John Bryce: [t]he troops were first confronted by ‘about 200 little 

boys’ who were ‘dancing splendidly’. A second line of defence was then formed by ’60 girls with skipping 

ropes’. Looting, rape and pillage was said to have followed.451  

 

3.03 Fiji Islands 

The cession of sovereignty is a matter for determination between states in the sphere of 

international law and it cannot be litigated in domestic courts.452 This issue is not 

dependent on a unanimous consent to the acquisition of sovereignty. The applicable law 
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on cession is a matter for domestic courts.453 In both New Zealand and Fiji there were 

chiefs who did not sign the cession document454 but in international law this does not 

affect the acquisition of sovereignty.455 In New Zealand the British technically acquired 

sovereignty by enlargement of the colony of New South Wales and the Treaty of 

Waitangi is generally not regarded as an operative instrument of cession.456 In both New 

Zealand and Fiji the Land Commission process was used to validate pre-cession 

alienations. In Fiji the Land Claims Commission completed its work in February 1882, 

considering claims to over 850,000 acres or approximately 20 per cent of the land mass. 

In Macuata more land was claimed than actually existed.457 Less than half of the claimed 

area was ultimately granted: The Commission received 1,683 applications, and on its 

recommendation 517 claims were granted as claimed and a further 390 were granted ex gratia in part 

or in whole, though disallowed as of right. This was generally done on the grounds of disputed occupation 

by claimants or previous owners.458 Gerard Ward says that the oldest land claims recognized 

by the Land Commission dated from the 1840’s and he describes the background 

circumstances driving pre-cession alienation, concluding that: [n]either side had a monopoly 

on trickery.459 Alongside the Land Commission process addressing pre-cession alienation 

of native land to Europeans, a Native Lands Commission process was initiated to 

establish boundaries and ownership. By a ‘left-over’ process, the NLC also determined 

what land was state land available for lease or sale to defray the costs of colonial 

administration. This process was governed by a generous or enlarged definition of 

“occupation” which ultimately meant that there was very little land unclaimed by 

iTaukei. NLC determinations were made on the basis of dominion or occupation and 

not on the more rigorous common law concept of exclusive possession. The 

consequence of this is that very little state land was left after the NLC determinations 

and today it amounts to approximately three per cent of the land mass, compared to 

about 50 per cent in New Zealand. Land Commission freehold grants initially formed 
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the main basis of Fijian sugar plantation agriculture: For nearly 100 years sugar has been the 

mainstay of Fiji’s economy.460 In order to promote this primary industry without eroding the 

existing Fijian lifestyle,461 and drawing on his experience in Trinidad and Mauritius462 

Governor Gordon in the 1870’s: designed a plan to introduce workers from India to provide 

labour on large sugar plantations...60,000 Indians entered the country as indentured labourers or 

immigrants. Although many indentured labourers returned to India...most remained in Fiji.463 The 

conditions of Indian indenture have been described as appalling and a new system of 

slavery464 and the decision of Colonial Sugar Refining Company to invest in Fiji has been 

described as decisive for the development of the sugar industry in the colony.465 The next wave of 

freehold conversion amounting to approximately 104,000 acres came in the period 1905 

to 1908 when Governor Im Thurm reversed the colonial orthodoxy against alienation in 

the Native Lands Ordinance 1905. This reversal was not popular with the iTaukei and 

led ultimately to Im Thurn’s recall. Since then, alienation has been an anathema.  

 

The Cession of Fiji to Great Britain was incorporated into domestic law as Sessional 

legislation in 1874. The preamble says that: …the said Tui Viti and other high chiefs, relying 

upon the justice and generosity of Her said Majesty and goes on to say in Article 4: That the 

absolute proprietorship of all lands not shown to be now alienated so as to have become bona fide the 

property of Europeans or other foreigners or not now in the actual use or occupation of some Chief or 

tribe or not actually required for the probable future support and maintenance of some chief or tribe shall 

and is hereby declared to be vested in Her Majesty and Her heirs and successors. Article 4 provides 

for application of the doctrine of continuity in Fiji. Section 2 of the Native Lands 

Ordinance 1875 made iTaukei land inalienable by legislative intervention. Investigation 

and equitable adjustment of pre-cession land claims is provided for in Article 7(3). 

Acquisition of land for public purposes on payment of reasonable compensation is 

provided for in Article 5. Title to public buildings and offices is provided for in Article 
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6. The Deed of Cession of Fiji is in terms not dissimilar to the provisions of Article II in 

the Treaty of Waitangi. In the negotiations that preceded signing of the Deed of 

Cession the ceding chiefs sought clarification. Ma’afu of Lau said: 466 None of us have any 

right to give even the smallest portion of the soil of any member of the mataqali over whom we rule. The 

matter that we are now discussing must be most carefully dealt with, and our decision must be clear. 

What we do to-day cannot be undone tomorrow.  The ceding chiefs indicated that they: 467 were 

prepared to give the “lewa” of their chiefdoms, also their country (“vanua”), but they had no right to give 

the soil (“qele”), for that belonged to the people (“sa kedra na lewe ni mataqali”). No chief, however 

high his rank, could justly give the soil of another man even though he were a member of his own 

mataqali. Sir Hercules Robinson for the British responded on this issue saying: The cession 

must be full and complete, and I include everything as specified in the document read to them. Let it be 

remembered however, that they were giving as chiefs, in a chiefly manner (“vakaturaga”)… 468 to 

which Ratu Cakobau in turn replied: You have heard the message. What is now our minds? You 

see we are not treating with the Levuka beach white man, but with a chief who holds the Queen’s 

commission to us. We give as chiefs (“vakaturaga”) to the Queen. She accepts as chief (“vakaturaga”) 

as our chief. Her Majesty does not want our land (“qele”), or our fish, or our firewood, etc., but she does 

want our confidence and trust. 469 The Deed of Cession was then signed without further ado.  

 

This exchange is similar to the discussions some thirty-four years earlier in New Zealand 

in 1840 which prompted Nopera Panakareao, when a copy of the Treaty of Waitangi 

was signed at Kaitaia, to say: Only the shadow of the land passes to the Queen. The substance stays 

with us, the Maori people. 470 In 1847, similar sentiments were expressed in R v Symonds 471 in 

the New Zealand Supreme Court when Chapman J said: Whatever may be the opinion of 

jurists as to the strength or weakness of native title… it cannot be extinguished (at least in times of 

peace) otherwise than by the free consent of the native occupiers…. The Deed of Cession can be 

found today in Fiji Sessional Legislation and it is embodied in colonial Ordinance XXI of 
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1880 Relating to Native Lands which says: The tenure of the lands belonging to the native Fijians 

as derived from their ancestors and evidenced by tradition and usage shall be the legal tenure thereof.  472 

This Ordinance goes on to provide for registration of native lands473 and says that 

although native title is inalienable except to the Crown, 474 in line with the declaration in 

Article 5 of the deed of cession, the Governor: shall have the right to purchase… such lands as 

it may be necessary to acquire for purposes of imperative public utility…such lands shall not be so 

purchased or acquired except on the recommendation of the Bose-vaka-Turaga [Great Council of 

Chiefs]. 475 The Treaty of Waitangi on the other hand only appears in New Zealand 

legislation as an appendix, about 140 years after the Treaty was signed, and Maori 

customary ownership in New Zealand law could be extinguished by unequivocal act.476    

 

The traditional mechanism enabling vulagi access to iTaukei land in Fiji is the lease and 

until 1940 leases of native land were limited by statute to a term of 21 years with 

possible extension for a further 10 years.477 These leases were granted direct from the 

land owning unit, they delivered piecemeal patterns of land use, were difficult and 

cumbersome to negotiate, and were expensive for the lessee. In the 1920’s and early 

1930’s there was a noticeable increase in the demand for agricultural land which put 

pressure on available land. In 1936, the Great Council of Chiefs resolved that it was in the best 

interest of the iTaukei race that all lands not required for the maintenance of iTaukei landowners be 

opened up for national development.478 This resolution led to the colonial enactment of the 

Native Land Trust Ordinance 1940 with the support of CSR. Kamikamica said in 1978: 

NLTO was also attributed in part to the efforts of CSR to protect the interests of the cane farmers.479 

This legislation has been described by one Fiji Governor as one of the greatest acts of faith 

and trust in colonial history.480 Ratu Lala Sukuna said [w]hen passed, the legislation will be a 

monument of trust in British rule, of confidence in its honesty and hope for the future. The hope that the 
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seed of disruption will disappear and all people (Europeans, Indians and iTaukei) will settle down to 

labor for the benefit of all.481 Although this legislation was modeled on the Gold Coast 

(Ghana) Native Land Ordinance of 1927,482 it has been described as unique in the history of 

British Crown Colony government and it has been the basis for most Fijian leasehold tenure 

conversion for almost 75 years. NLTA was initially misunderstood and opposed, but 

careful and unhurried political and social persuasion over a period of three years and an 

earnest discussion in the Bose Levu Vaka-Turaga (Great Council of Chiefs) led to its 

enactment. The operative words in this legislation are in section 4: The control of all native 

land shall be vested in the Board and all such land shall be administered by the Board for the benefit of 

the Fijian owners.483 This provision created a statutory fiduciary relationship between 

iTaukei and the Board and it remains as a central pillar in the law protecting iTaukei 

land today: A priority for the [Board] for now is getting landowners fully engaged in economic 

development of the country. This is in line with its vision which is ‘to ensure full and effective 

participation of the iTaukei landowners in national and economic development’. In Tiva v NLTB 

Justice Jiten Singh made this comment: The Native Land Trust Act was passed in 1940 to 

protect the native Fijians from alienating too much of their land and probably for low prices to 

unscrupulous prospective purchasers. The Act ensured through the Board, paternalistic protective 

measures so that the indigenous Fijians did not find themselves virtually landless in the long run. 

However more than sixty years later, there has been marked development in Fijian education and 

commercial expertise. There would be a lot of native owners who are just as educated as the decision 

makers in the Board. Hence there is no need for suffocating protection of the native owners. In 2007 

the UN General Assembly adopted a Declaration on the Rights of Indigenous Peoples 

echoing this sentiment by recording in the preamble …that the Charter of the United 

Nations, the international Covenant on Economic, Social and Cultural Rights484 and the International 

Covenant on Civil and Political Rights as well as the Vienna Declaration and Program of Action, 

affirm the importance of the right to self-determination…485 and by stating in the body of the 
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Declaration at: Article 3 - Indigenous peoples have the right to self-determination. By virtue of that 

right they …freely pursue their economic, social and cultural development. 486   

 

There are three distinct legislative regimes for leasing native land in Fiji: under iTaukei 

Land Trust Act (iTLTA); the Agricultural Landlord and Tenant Act (ALTA); and the 

Land Use Decree 2010 (LUD). The first and second regimes are administered by the 

iTaukei Land Trust Board under a statutory trust, whereas the third regime is controlled 

by the Land Use Unit of the Ministry of Lands. Matthew Dodd has completed a 

detailed analysis of the first (treating the second as a sub-set of the first regime) and the 

last of these regimes,487 with an evaluative framework leading to the clear and validated 

conclusion that both these leasing regimes are not compatible with customary 

objectives. Wider criticism can be leveled at the ALTA leasing regime. This excellent 

analysis of the current leasing regimes spends little time on the agricultural leasing which 

has polarized Fijian society since Independence in 1970. In 1967, just prior to 

Independence in 1970, the Fijian colonial government enacted the Agricultural 

Landlord and Tenant Ordinance,488 designed to give large numbers of vulagi subsistence 

access to native land for a lease term of 30 years at peppercorn rentals.489 ALTA leases490 

of native land for agricultural purposes proved to be a disaster from the iTaukei 

commoners perspective, creating racial or ethnic tension by pitting one section of 

society against another largely along racial lines. Agricultural ground rentals in Fiji have 

historically been well below rates for other countries: rental levels of approximately 50 

percent of gross agricultural production was the norm in India, about 25 per cent of the 

production achieved in Sri Lanka, and only two percent on leases in Fiji.491 This analysis 

shows that ALTA rentals were substantially below other similar countries and together 
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with disproportionate distribution arrangements they were peppercorn in all but name. 

Until recently, the collection of defaulting tenant’s rental in Fiji was notorious.492  

 

Most NLTA/ALTA leases have been granted unilaterally in the sense that they have 

been granted without any obligation to consult iTaukei landowners.493 Again, until 

recently, distribution of land rental disproportionately favored the iTaukei chiefs.494 For 

an iTaukei land owning unit of 150 adult males and a rental distribution of $100,000 per 

annum, a commoner iTaukei member of the land owning unit received $400. In 

practical terms the iTaukei commoner’s share of rental stream on this basis amounts to 

a peppercorn rental. These leases are registrable under the Land Transfer Act [Cap 131] 

and they are in the background to all four military coups in Fiji since 1987. No other 

country in the Pacific region has attempted to enact ALTA type legislation. Until 2009, 

ALTA was entrenched by section 185(2) of the Fijian Constitution 1997. There is no 

statutory obligation on landowners to renew agricultural leases. At least until recently,495 

non-renewal of ALTA leases was endemic.496 Each day more agricultural land was 

reverting to bush and more farmers were becoming taxi drivers. ALTA leases have left a 

sour taste in the mouths of iTaukei land owning units in Fiji because the primary 

purpose of ALTA leases was to provide for the relations between landlords and tenants of 

agricultural holdings.497 Providing a viable agricultural sector was not its statutory purpose. 

Fiji has a total land mass of approximately 1.833 million hectares. About 549,179 ha 

(29.9%) is suitable for agricultural use.498 ALTA applies to all leasing of agricultural land 

in Fiji except:499 a). most holdings of less than 1 hectare; b). agricultural land held by 

members of a co-operative society where the society is landlord; and c). in most 

instances, native reserve land. From a security perspective this is the eyes of the land.   

 
                                                 
492 Narawa 
493 Narawa 2002 
494 iTaukei Land Trust Act s. 14 
495 Fiji Times Online, 09/7/08, CBUL marks 700 leases for agriculture; Fiji Times Online, 09/7/08, 
Landowners agree to extend leases. 
496 Village News, 08/3/07, North Indigenous Landowners don’t want to renew land leases. 
497 Preamble 
498 Land Use Commission Report to Cabinet, Fiji Govt, 1999 (“LUC”), par 5(e) 
499 ALTA s. 3(1)  
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As noted earlier, ALTA was an instrument for social engineering because for a period of 

45 years, it has provided subsistence living on favorable terms (mainly from sugarcane 

farming) for about 25-30% or 250,000 people at what are now generally perceived to be 

peppercorn rentals. About 97,046 ha of the best agricultural land in Fiji is used for 

sugarcane farming.500 Lately, stakeholders in the sugar industry have been: …scrambling to 

secure their fair share of a crumbling and shrinking pie.501 91% of the Fiji land mass is native 

land with control vested in iTLTB.502 So a large part of the social, economic and 

environmental cost of ALTA leasing was shouldered by iTaukei landowners, not by the 

State. ALTA leases have been a central part of the land tenure system in Fiji for 45 

years, it has been a popular topic for politicians and economists, and there have been a 

number of proposals to amend it, 503 but there was no workable or equitable solution 

which would make ALTA leases economically viable to the iTaukei landowner’s. 

Indigenous Landowners don’t want to renew land leases.504  

 

ALTA was first enacted in 1967 just prior to Independence in 1970. In the face of 

iTaukei political and social paramountcy until the Bavadra election in 1987, a survey 

published in 1978, of school children with an average age of 16 years, from 16 Fijian 

High Schools which mostly combined the 2 major ethnic groups, Farrell and Murphy 

concluded that from iTaukei respondents perspective: [t]he law most roundly despised was the 

Landlord and Tenant Ordinance which, in the late 1960’s nearly sparked serious disturbances in 

Fiji…the [iTaukei] maintained that it was used by Government to favor Indians…[and] that the 

NLTB betrayed the Fijians in neither speaking for, nor actively supporting mataqali landholders in 

litigation arising from the legislation….Some went as far as to suggest that legislation permitting Fijian 

land to be leased to non-Fijians be completely abolished.505 In the normal sequence of events, the 

respondent students in this survey are now running the country, and there is little 

chance that their response has changed in any substantive way with no empirical basis 

                                                 
500 Lal P & Reddy M, Old Wine in New Bottle? Proposed Sugar Industry Restructure and Land Conflict, FAO/USP 
South Pacific Land Tenure Symposium, USP Suva 2002 (“Lal & Reddy”), 9 
501 Sugar Industry Proposal, 1999; cited in Lal & Reddy, 2. 
502 Native Land Trust Act (NLTA) s. 4(1) 
503 LUC; Krishnamurti Report 2007 (“KR”) 
504 Village News, 08/3/07 
505 Farrel & Murphy 1978: 3 
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which would support a change of heart. There are 64 sections in ALTA. With the 

possible exception of s. 28(2) – representation before the tribunal - many of the 

provisions prejudice the landlord. ALTA does not optimize output of the agricultural 

sector and it is a strong historical disincentive to alienate native land by long term lease. 

A number of sections illustrate this point. Section 4(1) of the Act says: Where a person is in 

occupation and cultivating an agricultural holding506 for a period of not less than 3 years and the 

landlord has taken no steps to remove him, a tenancy shall be presumed to exist under the provisions of 

this Act. 507  The term of a presumed tenancy is 30 years.508 This means that the onus 

under s. 4(1) is on the landowner to evict a squatter or trespasser who needs only to 

occupy native land for 3 years for agricultural purposes in order to be entitled to a 30 

year lease. Rules on adverse possession in section 78(1)(b) of the Land Transfer Act 

require possession of freehold land for 20 years before a squatter or trespasser can take 

title. Section 9(1)(f)(ii) of the Act further provides that on termination…the tenant, if he has 

paid all the rent and performed all the obligations shall be entitled…during the next twelve months to 

cultivate and to reap standing crops.  

 

Other standard form leases have no holding over provision. ALTA rental is by far the 

greatest disincentive to leasing by iTaukei landowners. High yield commercial farming 

and low yield subsistence agriculture are both caught by the ALTA s. 2 definition of 

agricultural land. The subsistence rental level paid for the latter is also payable for the 

former. ALTA rentals are based on 1997 Unimproved Capital Value (UCV) assessed on 

4 classes of agricultural land. These classes are currently valued (per hectare, UCV) at 

$8,000 for Class I, $5,000 for Class II, $2,500 for Class III and $900 for Class IV.509 

97,046 hectares of the best agricultural land in Fiji is used for sugar. 72.3% (70,164 ha) is 

Class IV and 20.1% (19,506 ha) is Class III, giving a total of 92.4% (89,670 ha). Section 

22(2) of the Act says the return shall be not more than 6% of UCV. 510 For Class IV the 

                                                 
506 See ALTA s. 3(1) 
507 ALTA s. 4(1); cf LTA s. 78(1) 
508 ALTA s. 6(b) 
509 Lal & Reddy pp 7-8; Agricultural Land (Declaration of Unimproved capital Values) Order 1997, ALTA 
Subsidiary Legislation. 
510 With a Fiji Interim Government top up subsidy of 4% from July ’08. Fiji IG Press release, 11/03/08  
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maximum ALTA rental is not more than $54 per hectare per annum. So ALTA rental 

for 72.3% (70,164 ha) of the best agricultural land in Fiji is not more than $1.04 per 

hectare per week. Adding the State rental policy subsidy511 this figure becomes $1.73 

pha/pwk. For Class III the maximum ALTA rental is not more than $150 pha/pa. So 

ALTA rental for another 20.1% (19,506 ha) of the best agricultural land in Fiji is not 

more than512 $2.89 per hectare per week. Adding the State rental policy subsidy513 this 

figure becomes $4.80 per hectare per week. As noted earlier, there are good grounds to 

say that ALTA has, over the 40 years it has been operative, deprived landowners of a 

fair market rent and delivered substantial and unearned economic benefit to the 

lessees.514 A periodic five yearly rent review process is only equitable if it is operative. 

The rent review process under ALTA in fact delivered a rent roll of only 2.4% of the value 

of the output the land produces515 which is substantially less than a market rent. Ward stated 

in 1995 that Dissatisfaction amongst Fijians with the returns they received from NLTB leases is one 

motive for people to rent their land outside the legally approved system516 and in 1997 that leasing 

through the NLTB under current regulations provides inadequate return in relation to the real market 

value of the land.517 The lessees response to this is lease terms of 30 years are too short to justify 

investment 518 but from the landowners’ perspective, for 45 years, these leases have 

undervalued a substantial part of their prime agricultural native land at $900 per hectare. 

Economic development and iTaukei self-determination has been derailed by the ALTA 

leasing regime.519 The subsistence peppercorn rental structure under ALTA (even with a 

State rental subsidy top-up) is what precipitates cries from the tenants that lease terms 

of 30 years are too short to justify investment,520 but if you were to put the freehold to 

72.3% of the best agricultural land in Fiji on the market at $900 p/ha there would be a 

flood of willing buyers. On the other side, iTLTB and its employees are fiduciaries for 

                                                 
511 See n 14 above 
512 Lal & Reddy, 7-8.  
513 See n 14 above. 
514 Davies & Gallimore 2000 
515 Sunday Times, Fiji, 30 July 2000: 4  
516 Ward 1995: 221 
517 Ward 1997: 257 
518 Lal & Reddy, 3 
519 Davies & Gallimore 2000 
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the native Fijian landowners;521 and expropriation is prohibited by section 27 of the 

Constitution except for ‘public purposes’ on payment of ‘just and equitable’ 

compensation.522 ALTA leases are also effectively entrenched by section 28.523  
 

Leasehold tenure is the traditional mechanism allowing vulagi access to native land and 

the trend in Fiji legislation (since 2007524) has been to create much longer leases giving 

the lessee a derivative estate approaching freehold. The modern form of tenure 

conversion in Fiji is a de facto alienation by 99 year lease which is in effect perpetually 

renewable, authorized by legislation, and permitted by section 28(1) of the Fijian 

Constitution 2013. Both iTLTB and LUD leases operate on a 99 year term. Granting an 

iTLTB lease is governed by the over-riding statutory trust obligation set out in section 4 

of iTLTA together with the express statutory requirements in section 9 that the Board 

cannot grant or renew any lease of native land unless it has satisfied itself that the land is 

not being beneficially occupied by the iTaukei owners, or is not likely during the currency of such lease or 

license to be required by the Fijian owners for their use, maintenance or support. The Fijian High 

Court was asked in 2006 to determine this issue in Tiva v NLTB.525 The case concerned 

392 acres of maturing mahogany forest on native land owned by Mataqali Naua at 

Serua. The forest had been planted and maintained by Fiji Hardwood Limited on a 99 

year lease from iTLTB which was declared void by the Fiji Court of Appeal526 as ultra 

vires the operative leasing regulations. Tiva wanted a logging license in order to reap the 

economic benefit of Fiji Hardwood’s mahogany forest. Jiten Singh J says that the object 

of section 4 is to ensure proper administration of native land for the benefit of native owners. Benefit 

can accrue to the native owners if they use the land themselves or if it is leased out, then they receive 

premium and rent 527 and that the Board must place the interest of the landowners ahead of any 

third party including the State.528 In Siuta v NLTB529 Justice Jiten Singh was unable to reach 

                                                 
521 NLTA s. 4(1); Tiva v NLTB, [2007] FJHC 117 (18 January 2007), per Jiten Singh J par 12 
522 Fijian Constitution 1997, s. 40 
523 Fijian Constitution 1997, s. 185(2) 
524 iTLT (Leases and Licenses) Regulations; see Siuta v NLTB 
525 Tiva v NLTB, Civil Action No HBC81/2006, per Jiten Singh J 
526 Civil Appeal ABU 015 of 2004 
527 [11], PacLii p 3 
528 [12], PacLii p 3 
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the same conclusion 16 months later in May 2008 on a 99 year lease granted in 1978 to 

Fiji Pine at Seaqaqa because the operative Leases and Licenses Regulations530 had been 

amended by Government in the interim, retrospectively validating the 99 year lease to 

Fiji Pine Ltd. The counsel for Siuta did not argue that the amending regulation was an 

expropriation of property in the pine forest on native land, without compensation, and 

contrary to the operative section 40 in the Fijian Constitution 1997 restricting 

expropriation. Both Fiji Hardwood and Fiji Pine are state owned companies.      
 

The Land Use Decree 2010531 (LUD) leasehold conversion regime receives trenchant 

and well reasoned but limited criticism in Matthew Dodd’s LLb (Honors) dissertation.532 

The LUD regime is fleshed out in the Land Use Regulations,533 in a Land Use Unit 

internal document referred to as Standard Operating Procedures, and in the standard form 

of lease. The primary legislation is founded on an absolute discretion to designate native 

land under the decree, although there are criteria set out in the regulations and in the 

operating procedures, these criteria can be amended or revoked at will, by gazette notice 

without consultation or reference to parliament. There is no evidence of stakeholder 

consultation prior to enactment and no express statutory trust obligation on the state to 

act in the interests of the iTaukei land owning unit. The LUD does not apply to 

freehold land 534 and for this reason, in light of its express provisions it probably 

contravenes the right to equality and freedom from discrimination in section 26 of the 

2013 Constitution which is not saved by s. 26(9). The purpose of the LUD is 

ambiguous: designation shall be for the benefit of landowners and the state. The object 

of the LUD is to utilize designated native land in a manner that is in the best interest of native land 

owners.535 This object is to be achieved by (b) providing longer tenure of leases for a sustainable 

and progressive development of the agricultural and commercial sector; and (c)…with the purpose of 

                                                                                                                                          
529 [2008] FJHC 92 (9 May 2008) 
530 Native Land (Leases and Licenses) Regulations 2007, inserting new Regulation 20, Legal Notice 103 of 
2007 dated 8 November 2007 
531 No. 36 of 2010 
532 Ibid p 15, at pp 30 - 40 
533 Legal Notice No. 12 (2013) 
534 Definition of ‘land’ in s. 2 means crown land and native land 
535 LUD s. 3(1)(a), but cf the discussion on the apparently conflicting dual purpose set out in LUD s. 11  
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providing a livelihood for all parties concerned.536 Longer term leases are expressly designed for 

the purpose of providing livelihood not only for the iTaukei land owning unit but for all 

parties concerned, including both lessees and the state. LUD section 5 says that the 

existing ownership is only preserved until the end of the lease, or until it is no longer 

required. Section 6 gives the Prime Minister unfettered discretion to designate native 

land. These two sections when they are read with section 7, the regulations and the 

standard form lease, indicate that upon designation the land vests in the Director of 

Lands as head lessee with power to unilaterally vary the head lease and that the land 

owning unit is left with an unenforceable, unregistered, equitable reversion where any 

improvements have vested in the state. These provisions probably contravene the right 

to freedom from compulsory or arbitrary acquisition of property in section 27 of the 

2013 Constitution. Section 10 says that all leases under the LUD shall be for a period of not 

more than 99 years and section 11 amalgamates the separate objects in s. 3(1)(a) and (b), to 

impose a  requirement that all leases issued or renewed under the LUD shall be in the 

best interest of the land owners and the overall wellbeing of the economy. Section 12 says that LUD 

leases are protected and written consent from the Director of Lands is required for any 

dealing and for the lodging of any caveat. The effect of section 12 is that the land 

owning unit’s equitable reversion cannot be protected by caveat without written consent 

from the Director of Lands. Section 15 is a wide privative clause applicable to matters 

arising before and after the enactment. Once the native land is designated under the 

LUD the iTaukei land owners appear to have no recourse to the courts to recover rental 

arrears or to remedy breaches of the lease. To all intents the land is gone, all that might 

remain is a rental stream but even that is entirely in the hands of the state. There is little 

difference in substance between the LUD regime for leasehold conversion, and the 

Native Lands Act (NZ) regime for freehold conversion which substantially contributed 

to dispossession of the Maori in colonial New Zealand. Voluntary designations in the 

four years since LUD was enacted by decree in 2010 have stagnated at about 4,000 

hectares of the 1.6 million hectares of native land in Fiji.       

 

                                                 
536 LUD s. 3(2)(b)  



 

 81 

3.04 Summary 

Tenure conversion of native land to leasehold is firmly embedded in the land system of 

Fiji as the mechanism of choice for allowing vulagi secure access to native land. This is 

not likely to change. New Zealand courts have now accepted537 that the purpose of the 

doctrine of Crown pre-emption captured in Article II of the Treaty of Waitangi was to 

foster a partnership between the Crown and the Maori, but between 1840 and the early 

1860’s when the first land war erupted in Taranaki this objective had been subverted to 

embrace the European settlers requirement for settlement on Maori land. The statutory 

purpose of the freehold tenure conversion policy driving both the Native Land Acts 

and the New Zealand Settlements Acts was to provide land for immigrant settlers. New 

Zealand is for Maori a poignant and catastrophic illustration of a freehold tenure 

conversion policy. In Beale v Te Hau 538 the Maori owners who were in possession were 

dispossessed by way of a fraudulent Native Land Court freeholding order. A similar 

change in perspective is evident if Fiji. The statutory trust which has typified the Fijian 

colonial approach to native land is set out in section 4(1) of the iTaukei Land Trust Act. 

Since 2007539 the operative leasehold conversion legislation for native land540 

contemplates leases of not more than 99 years which are perpetually renewable and 

therefore a de facto alienation for about five generations of the iTaukei land owning unit. 

This alienation is allowed by providing in s. 11 that [a]ll leases issued under this Decree shall 

take into consideration at all times…the overall wellbeing of the economy. This provision raises for 

iTaukei the same issues that caused much of the Maori dispossession in New Zealand. 

Tiva v NLTB has been noted above on the statutory trust issue541 and this case also 

illustrates the effect of long term forestry leases as a mechanism for ensuring long term 

poverty for iTaukei. In Tiva the iTLTB granted a 99 year forestry lease over 392 acres of 

iTaukei land at Serua to Fiji Hardwood. This lease was declared void by the Fiji Court of 

Appeal and in the course of negotiations iTLTB offered Tiva $21,942.40 as 

compensation together with a new annual rental of $1,729.91 for 392 acres of mature 
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mahogany.542 Tiva preferred instead to deal direct with Wood Products International 

Limited and receive about $1.8 million after costs of extraction.543 The point is that Tiva was 

faced with a choice: take the proposed 99 year forestry lease at $1,729.91 per annum 

plus a one-off premium payment of $21,942.40 or take legal proceedings which 

ultimately gave the land owning unit $1.8 million after costs of recovery by entering a 

commercial agreement with WPIL. Tiva took the latter course. Forestry leases are 

always low rental because the economic return horizon is at about 30 years, but the 

more significant issue is that the peppercorn rental on a 99 year lease deprives 5 generations 

of the iTaukei land owning unit of the benefits of commercial enterprise and the right 

to economic self-determination which probably almost guarantees future political and 

social unrest in Fiji when the penny drops.            

 

3.05 Conclusion 

There is a mythical analogy which captures the thrust of this chapter. Scylla was 

described by Homer in the Odyssey as a monster with six heads perched on long necks 

living in the Strait of Messina between Sicily and Italy. Scylla ate sailors. Charybdis was 

another monster located on the other side of the strait with a single mouth which it 

used to suck in huge quantities of sea water, belching it out three times a day causing 

dangerous whirlpools. Odysseus chose to confront Scylla and lose a few of his crew, 

rather than face the risk of losing his ship in a whirlpool. Between Scylla and Charybdis, 

means in the case of Fijian land policy, having to choose between two evils in the 

implementation of tenure conversion reform policies. Brennan J in Mabo (No 2)544 used 

the Scylla and Charybdis metaphor to describe the plight of the Merrian people in the 

Murray Islands and it is also appropriate when the topic is tenure conversion in Fiji. In 

New Zealand, conversion culminated in a Torrens system freehold where Maori were 

ultimately dispossessed so that the immigrant settlers could have land. The Fijian 

colonial common law orthodoxy of entailed and inalienable native land has allowed de 

facto alienation by conversion to perpetually renewable 99 year leasehold tenure, 
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preventing iTaukei economic participation and stunting self-determination. Fiji needs a 

coherent freehold conversion policy as a component in a comprehensive land policy. 

Fiji is a complex independent nation and de facto alienation by long term 99 year 

perpetually renewable lease as a stand-alone policy will likely cause more social and 

political problems than it could ever possibly resolve.  
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4. Common law heritage________________________________________ 

4.01 Introduction 

The previous chapter addressed the particular comparative law on tenure conversion as 

it played out in New Zealand and the Fiji Islands. Chapter 4 will analyze the under-

pinning common law mechanisms, heritage, and institutions which came with the 

British colonization. This underpinning is what gives shape, form and historical context 

to the colonial land tenure law discussed in chapter 5. Great Britain was once one of the 

greatest empires on earth: it was global and its common law was imported into its 

colonies. English common law came to New Zealand along with cession of sovereignty 

in 1840 and in 1874 it came to Fiji by the same route. Common law is a legal system 

which is founded on English custom: The law of England began simply as the customs of the 

English folk, the rules of conduct which men learnt from their fathers…. 545 This legal system was: 

…built entirely of native materials, a rough fabric, but sufficient for the society which made it. 546 Kent 

McNeal has stated that reception of the common law [in the colonies] created serious conceptual 

difficulties and that these difficulties stemmed from a proprietary worldview…shaped by 

Norman feudalism. 547 Tenure conversion of pre-conquest Saxon folkland and bookland to 

post-conquest feudal tenure is part of the rich tapestry of common law heritage 

extending over 1,000 years from pre-conquest Saxon England. Land systems are the 

dynamic, adoptive and interactive product of many contributing influences both internal 

and external. They are erected on what is already there. These feudal concepts gave 

shape and form to the land law in British colonies. This chapter explores formative 

common law elements in order to assist with identification of the central issues which 

impacted on tenure conversion in New Zealand and in the Fiji Islands.  

 

4.02 Feudal tenure 

In English history, the period after the Romans departed until the arrival of William the 

Conqueror in 1066, is known as the Dark Ages.548 England was a violent and relatively 
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lawless land.549 Communities banded together for security. There was folkland which was 

owned allodially held of no superior 550 by village communities, where the entitlement to 

possession was governed by customary law: Its most significant feature was however that it was 

inalienable out of the holder’s family.… 551 English society was agrarian with: …a more or less 

uniform system of political and social administration. 552 The land system in England at that time 

has been described by Justice Windeyer: [Land was cultivated by the community]… on the 

common, or open, field system. Each member of the community possessed several unenclosed strips of 

land in the village fields, the strips allotted to him being scattered among the strips of his neighbors, so 

that all might have their share of the good land and of the bad….in one form or another it persisted in 

very many English parishes until the eighteenth century. ‘Cursed is he that removeth his neighbor’s land 

mark’ had for centuries a real meaning for English villagers. In addition to their strips in the village 

fields, the members of the community had certain rights of common over the waste lands which 

surrounded the village.553 This was a land system founded on community ownership. 

English tribes throughout the Dark Ages appear to have been mainly under the control 

of a chief and there was a marked distinction between nobility and commoners. With 

the gradual consolidation of over-arching royal power including the right to levy 

Danegeld taxes used by Wessex kings in the 10th century to pay off Danish invaders, in 

tandem with village communities need to have protection from outlawry and invasion, 

possession of folkland came to be subject to the law of the Manor. But: The ancient customs 

and laws of the people were not regarded as alterable at the whim of a temporary human ruler. 554 At 

this point in its history England was in many ways similar to New Zealand and Fiji 

before cession. Alodiarii or aloarii possession governed by customary law survived in 

Kent, Sussex, Surrey, Hampshire, Birkshire and Northumbria until the 13th century; the 

custom of gavelkind survived as a presumption governing all land in Kent 555 until it was 

abolished in 1925;556 copyhold tenure survived in England until 1926 when it was 
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converted to freehold by legislative act; and allodial udal ownership survives in the 

Orkney and Shetland Isles today.557 Survival of these customs in the common law 

together with feudal exceptions to the doctrine of tenure evident in common law 

treatment of villein socmen in ancient demesne manors; the vacant estate per autre vie where 

a tenant has died without heirs, title by adverse possession, and Ecclesiastical tenures 

illustrate that common law has a long history of accommodating customary entitlements 

founded on possession independent of a crown grant. It also suggests that the feudal 

concept of radical title as a proprietary estate might not have been as absolute as its 

reception in the colonies common law indicates;558 and thirdly, that a proprietary radical 

title as a concomitant of sovereignty is a feudal concept which could have no 

application in the colonies where an indigenous society’s proprietary rights were 

expressly acknowledged in treaties of cession,559 or in colonial domestic legislation. 

  

Over time, the chief of an English village became lord of the manor and the customary 

law governing possession of folkland evolved into the law of the manor. Jurisdiction was 

a key part of the feudal relationship. Folkland was feudalized by conquest, by 

commendation, or by application of feudal fictions captured in the axiom nulle terre sans 

seigneur and became a derivative tenure in the feudal system, evolving ultimately into fee 

simple by legislative intervention in 1926. But the relevance of the great feudal distinction 

between free and unfree entitlements had withered away long before this. In England a life 

estate is a freehold founded on seisin, whereas in Scotland this is not so.560 Folkland 

must be contrasted with bookland and laenland arrangements 561 that became a part of the 

English social fabric in the 9th and 10th centuries and which were also derivative 

entitlements: In these institutions it is not difficult to see the budding of the feudal doctrine….It is an 

easy step forward from the observation that most great men hold their lands by ‘book’ or charter from 
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the King, and lesser men in turn hold theirs by laen from them, to the notion that the King’s admitted 

sovereignty over the whole realm must be based on a universal residuary ownership in its soil. 562   

 

William I may have had a right to the English Crown of Edward the Confessor,563 but 

King Harold was chosen by the Witan564 in accordance with English custom and duly 

crowned on 6 January 1066 at Westminster Abbey.565 Halley’s Comet arrived in April 

1066. Then later that year, on 14 October, one of the most significant events affecting 

land systems in the common law occurred at Senlac Hill in Sussex, England [i]n the 

history of English law there is certainly no other single event approaching the same importance.566 This 

event was the Battle of Hastings where William the Conqueror 567 with his out-

numbered mercenary army of 7,000 foot-soldiers and cavalry, with blessing from the 

Roman Catholic Church resolved a dispute over succession to the English throne by 

killing King Harold with an arrow through his eye. In accordance with Anglo Saxon 

customary law, William I was a usurper, he acquired sovereignty by conquest and 

illegally proceeded to put southern and southeastern England to the sword. In the mid-

17th century on the other hand Sir Mathew Hale wrote: …the Clayme of King William was 

not by right of Conquest, but of Succession to King Edward and upon that acco[un]t indeed he 

Conquered Harold that was an Usurper. 568 Violence and oppression was a part of the 20 

years between 1066 and 1086 when the feudal doctrine of tenures and estates was 

embedded in the English land system. Apart from the violent impact that the conquest 

had on the English people and their culture, William I formalized the feudal system nulle 

terre sans seigneur with the Crown as ultimate occupant and applied it to substantially all land 

in England, establishing centralized efficient but despotic sovereign prerogative vitae et 
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(1921) 47 Law Quarterly Review 274,295 
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necis potestas 569 with judicial, legislative and executive functions, held by the sovereign as 

ultimus dominus. Absolute and proprietary sovereignty underpinned the feudal system in 

English law. In 20 years between the Battle of Hastings in 1066 and his death in 1086, 

William the Conqueror established the feudal doctrine of tenures and estates which is 

the backbone of English land law.  

 

Nevertheless, William the Conqueror insisted that in England after the Conquest there 

would be continuity and equality in the law that would apply to the Norman conquerors 

and the vanquished English alike. William is credited with commanding that his 

administration [f]ar from imposing immediate and drastic change… [was to] preserve the laws of 

King Edward in lands as in other things, with the addition of those which he had himself enacted. 570 

So when the Saxon heir of Shirbourne Castle, under the laws of Edward the Confessor, 

petitioned William in Warren’s Case, 571 and sought restitution in rem against a Norman 

companion-in-arms, Osmund’s Saxon entitlement to Shirbourne Castle in Dorsetshire 

prevailed.572 Warrens Case is an early statement of legal principle which was to become a 

skeletal principle of the English common law applied to pre-existing customary 

entitlement to land on a transfer of sovereignty. These skeletal principles are now 

known as the doctrine of continuity, possession as a root of title, and equality of rights. 

Even with the land confiscated from King Harold’s supporters in southern and 

southeastern England it is clear that customary possession of the land generally 

remained where it was before the conquest: …these confiscations did not affect inferior 

landowners, except in so far as Norman lords and Norman conceptions of dependent tenure were 

imposed on them. 573 The economic impact of feudalism is evident in the creation of a 

complex hierarchical structure 574 of service obligations 575 such as knight service fixed for 

all time at the date of infeudation or grant when land use was mainly subsistence 

                                                 
569 “The power of life and death” 
570 K&Mc, 11; Robertson, The Laws of the Kings of England from Edward to Henry, 240  
571 Cited in: Case of Tanistry (1608) Davis, 28, 41; Witrong v Blaney (1674) 3 Keb 401, 402; McN 83, fn23; K 
McM 11 at fn13 
572 The County Magazine for September 1786, citing Anon MS dated 18 November 1675  
573 Simpson History of Land Law, 4-5; McN 83 
574 Enlarged by the process of subinfeudation creating a host of non-possessory economic interests 
575 Land tax element of membership in society 
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agriculture not linked to change of circumstances over time as economic activity 

increased; and incidents of tenure 576 which over time became more economically significant 

to the lord than the service obligations. This hierarchical structure was overlaid on 

actual possession, allowing for extended participation in the economic benefits of land 

use. The Domesday Book: …was made so that the King might tax his subjects, might know the 

contributions which all manors should make to the Danegeld. And so we find that Norman barons 

held their English estates as Saxon thanes before them had done. 577 

 

The doctrine of tenure is a product of the feudal system defining relationships where 

land is held directly or indirectly of the sovereign. It mediates the balance between 

sovereignty and possession. Wright 578 citing the Anglo Saxon Chronicle for 1085 noted that 

William I introduced the feudal system to England in 1085 by decree. 579 This has been 

described as an over-simplification 580 which is evident from an examination of the 

Manorial system of land-holding that developed in England over the century before 

1066. When William arrived: a form of social organization existed which we can only satisfactorily 

describe by calling it feudal 581 and: after 1066 the land law of England became the most outstanding 

example in history of the systematic complete and uniform application of feudal theory. 582 Under the 

English feudal system: [a]ll men owed direct allegiance to the King not merely to their immediate 

overlords 583 which was different from the continental feudal system where allodial 

ownership largely survived and loyalty was pledged to the immediate overlord: [w]hat 

distinguished English feudalism from its Continental counterpart was its universality.584 This 

feudalist theory came to New Zealand and Fiji with the cession of sovereignty. 

 

                                                 
576 Gilt edged return to the lord: aids, escheat, fealty, homage, primer seisin, relief, wardship and marriage 
577 Survey of all English land holdings, first draft completed 1086; W, 42 
578 Eg Wright, Tenures, 66 
579 Plumer (ed), Two Saxon Chronicles, 217 
580 K & Mc, 11 
581 W, 25 
582 W, 40 
583 W, 42 
584 Peter Butt p 75 
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The doctrine of tenure is a skeletal part585 of the common law land system inherited by 

New Zealand and Fiji Islands. It mediates the balance between sovereignty and 

possession: There is a temptation nowadays to dismiss the medieval theory of tenures as an irrelevant 

archaism. It is worth remembering nevertheless that the concept of tenure mediated a large part of the 

relationship between the occupier of land and the exercise of sovereignty. If the terminology were not so 

horribly contemporary, it might be said that tenure expressed the balance between private claims to land 

and the elementary emanations of brutish governmental power, the balance between the citizen and the 

emergent nation state. 586 However, in England …the state as a legal entity has, in a sense, never 

been deliberately recognized by the law of England. 587 The feudal relationship was theoretically 

created by an act of commendation whereby the lord gave the tenant an entitlement to 

economic benefits from the land and protection in return for loyalty and service. This 

relationship was all but absolute with the lord having sole jurisdiction in litigation concerning 

land held of the lord 588 and it was founded on the apparent perception of mutual benefit.  

 

Anglo Saxon allodial land ownership was brought under the feudal system by 

application of the sword or by voluntary surrender. Land which was not formerly 

feudalized in this way was ultimately caught by common law fictions of original Crown 

ownership in demesne and of a lost grant: The grand and fundamental maxim of all feudal 

tenure is this, that all lands were originally granted out by the sovereign, and are therefore holden, either 

mediately or immediately of the Crown. 589 Radical or paramount title was perceived as a feudal 

proprietary interest held by the sovereign as an incident of, or as a concomitant of 

sovereignty. 590 In feudal theory it was the mechanism by which royal power was wedded 

to a proprietary interest in all the land in the realm. Only the sovereign could be 

overlord of all the land but this radical title is a public law sovereign entitlement 591 and it 

                                                 
585 Brennan Mabo (No 2) 
586 Gray, Property in Common Law Systems, in van Maanen and van der Walt (eds) Property Law on the Threshold 
of the 21st Century 1996, 235 at 237 
587 See Maitland, The Crown as Corporation (in Collected Papers, iii, 244); Laski, Foundations of Sovereignty, 103; 
but cf: Crown Proceedings Act, 1947  
588 Peter Butt p 75 
589 Bl. Comm., ii, 52 
590 Mabo (No 2) at par 50 
591 Cite Salmond from Ngati Apa 
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is distinct from private law, legal or beneficial proprietary rights. Maitland says: [a]ll land 

in England must be held of the king of England, otherwise he would not be King of all England. 592  

 

Figure 3 

 

 

 

 

 

 

 

 

 

 

4.03 Leases and mortgages 

The earliest recorded illustration of English laenland is a lease from Bishop Wilfred of 

Worcester in about 721593 for a term of three lives. A tenant is entitled to exclusive 

possession, but seisin remains with the reversioner. Technically a lease in the common 

law is not an alienation of the land.594 In contrast to this, the holder of a life estate in 

English law has seisin which on death migrates to the remainder man and it is therefore 

regarded in English common law as alienation. Leases were initially categorized by the 

common law as contracts and therefore personal property and it was not until the end 

of the 15th century that courts began to accept a form of action in trespass de ejectione 

firmae. A writ of habere facias possessionem to the sheriff 595 allowed a dispossessed lessee to 

recover possession from persons other than the lessor or the lessor’s heirs. This hybrid 

category of estate came to be known as chattels real, in recognition of the right to recover 

possession, but leases remained categorized as personal property, descending to the 

                                                 
592 P&M ii, 3 
 
593 See text in Birch, Cartularium Saxonicum (1885), no 166  
594 See Peter Butt pp 103-105 
595 Windeyer p 182 

King 
(Ultimate overlord of all land in the realm) 

↨ 
Tenant in chief or tenant in capite 

(Person to whom the King granted the land) 
(said to number about 1500 in 1066) 

↨ 
Mesne lord or lords (any number) 

(Mesne lords were, of course, both tenants and lords at the same time) 
↨   

Tenant in demesne 
(Tenant in actual possession of the land, whose villeins farmed it) 
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lessee’s executor not to the heir as was the case with real property. At the start of the 

21st century, Hammond J in White v Chandler says that: Next to constitutional rights, property 

rights are the strongest interests recognized by our law 596 but leases were essentially contractual 

whereas freehold fee simple absolute in possession was not, and this is particularly so in 

the Torrens system where registration is everything.  

 

Possession is a proprietary legal entitlement to recover occupation whereas occupation 

is a question of fact which might sound in damages depending on the terms of the in 

personam entitlement. Possession is a question of law, it is an entitlement in rem and it is 

good against the world.597 The common law has always conceptually distinguished 

between leasehold and freehold estates, but it cannot be said that the only route to an 

entitlement to recover possession in rem is a grant from the sovereign either mediately or 

immediately. Kent McNeil in his seminal book Common Law Aboriginal Title 598 has 

persuasively argued that from this point in common law in the development of trespass 

de ejection firmae (about 1500) any distinction between freehold seisin and leasehold 

exclusive possession was semantic only. The necessary consequence of this is that where 

there is no leasehold estate (which is governed by its contractual context) any possession, 

however short, is deemed to be seisin until the contrary be shown.599 Particularly in its formative 

years the common law developed an aversion to rights based analysis with its focus 

instead on the forms of action. This is evident for example in development of the law of 

torts. An illustration from the development of tort law is the writ in trespass de ejection 

firmae evident in the common law by about 1500 which gave a lessee’s leasehold interest 

protection as meaningful as that which was previously available in common law to 

freehold seisin. This writ was subsequently adapted by the common law to protect 

seisin:600 Windeyer says [s]ome people think that the law of torts is now based on a general principle 

that a man is liable for any harm which he willfully does to his neighbor, unless it falls within certain 

                                                 
596 [2001] 1 NZLR 28; (2000) 4 NZ ConvC 193,211 at par [67] 
597 McN and K. Pearson; cf Mabo (No 2) per Brennan J; elaborated in Wik Peoples 
598 Kent McNeal  
599 McN p 38-62 
600 Peter Butt 103 
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recognized exceptions. But, on the other hand, it may still be more correct to say that only certain harm 

is wrongful in the eye of the law, because it is only for such harm that the law will give a remedy. 601  

 

Initially it was only with real actions concerning free tenures that the common law courts 

developed jurisdiction to compel a defendant to return property: The essential distinction 

between real and personal actions lay in the distinction between the remedies they gave. The one resulted 

in a judgment for restitution of the property itself, the other in a judgment against the defendant for 

damages.602 Where the subject matter at issue in the proceeding was categorized as 

personal property, the plaintiff could get an order for recovery but the defendant could 

elect to pay damages or compensation instead.603 There are many illustrations of 

common law pre-occupation with forms of action: So great is the ascendency of the law of 

actions in the infancy of courts of justice that substantive law has at first the look of being gradually 

secreted in the interstices of procedure.604 When King John signed the Magna Carta in 1215, 

protection against expropriation was available only to the holders of freehold estates. 

Legal rights were enforceable by the courts without any further action. Equitable rights, 

although now reasonably well defined, are essentially discretionary, and usufructuary 

rights are personal between parties to the arrangement. Native title has been categorized 

by the colonial common law courts as discretionary,605 often depending on an act of 

recognition by the sovereign,606 or as a usufruct,607 with the implication that native title is 

personal property where the entitlement can be extinguished by unilateral act.608 In 

some jurisdictions native title is recognized as a legal entitlement but in CANZUS 

countries the current wisdom is to categorize it as a sui generis interest in land that is 

unique in a category by itself and which can be extinguished by adverse grant.609 

 

                                                 
601 W, 54 and the cases referred to there 
602 Windeyer p55 
603 In detinue for example, until 1854 the defendant could elect to pay the value of the goods. Windeyer p 
56 
604 Maitland, Forms of Action, 295; Maine, Early Law and Custom, 389 
605 Wi Parata 
606 (1924) LR 51 IA 357 
607 Tijani, St Catherines 
608 Mabo (No 2); Ngati Apa 
609 Assets Co (PC); Mabo (No 2) 
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Leasehold tenure first became prominent in England as a mechanism for securing a 

loan.610 This mechanism gave the lender a term of years to recoup the loan plus interest 

from the land. Mortgages started life in the common law as an absolute transfer of the 

land with a provision for transfer back if payment was made on or before due date. By 

virtue of the Christian prohibition against usury, mortgagees were traditionally non-

Christians and in most cases they were Jewish. This mechanism was ruthless in its 

application in the common law courts and it led to relatively widespread dispossession 

of the landed elite in society. The predictable response to this social impact came from 

the equitable jurisdiction where the Chancellor extended and applied the doctrine of 

relief against forfeiture already available to lessees. At first this was relief in hard cases 

but by the early 1600’s general relief was available to defaulting mortgagors on payment 

to the mortgagee of principal, interest and costs. Foreclosure and forfeiture are a 

mortgagees’ security for payment. Courts operate on the maxim “once a mortgage always a 

mortgage” and the central proposition to this relief was that regardless of form, if the 

court in its equitable jurisdiction held that a transaction was in fact security for a loan it 

would give the relief as if it was actually a mortgage. Today in New Zealand and Fiji the 

land systems reflect this common law rule by expressly providing that no matter what 

the form, a mortgage only creates a security interest in the land and that both lessees 

and mortgagors are entitled to relief against forfeiture.611       

 

The common law feudal presumption that the Crown is lord paramount over every 

parcel of land is set out in Grendon v Bishop of Lincoln.612 In Smith v Lerwick Harbour Trustees 
613 and Lord Advocate v Balfour 614 prerogative ownership of foreshore and of salmon 

fisheries in Orkney and Shetland Isles could only be reconciled if the public law element 

of a sovereign’s paramount title existed in the common law, independent of a 

proprietary entitlement normally the province of private law. This is why: …in England 

                                                 
610 Butt [6 16] 
611 LTA (NZ); LTA (Fiji) 
612 Grendon v Bishop of Lincoln (1677) 2 Plow 493, 498; K McN 79, fn 1 
613 Smith v Lerwick Harbour Trustees (1903) 5 SC (5th) 680; (1903) 5 F 680: Drever, Udal Law and the Foreshore, 
(1904) Jur.Rev., 189 
614 Lord Advocate v Balfour (1907) SC 1360 
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perfectly good titles to land can exist apart from a Crown grant and also why [t]he conclusion that 

indigenous people could not have title to lands occupied by them in the absence of Crown grants appears 

rather hasty.615 Viscount Haldane in Amodu Tijani v Secretary, Southern Nigeria established 

the principle: …that ‘native title’ under local law may be such as to exclude the ‘radical or final title 

of the Sovereign’, or ‘to reduce any radical title in the Sovereign to one which only extends to 

comparatively limited rights of administrative interference.’ 616 The sovereign’s radical title is 

burdened by derivative rights established by the grant of incorporeal or corporeal rights 

to economic benefit from the land to tenants’ in chief. These tenants in capite in turn 

made grants to mesne lords, who in turn made grants to tenants in demesne so that all land in 

England, by formal grant or by operation of the fictions of original sovereign 

possession or lost grant was held mediately or immediately of the sovereign: Ultimately 

copyhold tenants [subsequent holders of a villein laborer’s unfree tenure]  achieved the same protection as 

freeholders, and a great deal of land in England was held on this tenure until it was converted into 

socage tenure when the Law of Property Act 1922 (UK) took effect on 1 January 1926. 617 Over 

time and particularly after the Statute Quia Emptores in 1290, the intermediate mesne lord 

interests withered and dropped out. This impact of Quia Emptores was ultimately 

confirmed in the Tenures Abolition Act 1660. The power to expropriate property has a 

proprietary core 618 and under the Torrens system in the countries of its birth a tenurial 

relationship between the State and the registered proprietor subsists. In Mabo (No 2) 

Brennan J accepts that [a] basic doctrine of the land law is the doctrine of tenure…and it is a 

doctrine which could not be overturned without fracturing the skeleton which gives our land law its shape 

and consistency…619 A Torrens system fee simple is not an allodial entitlement but leaving 

public law concomitants of sovereignty aside, it is substantially indistinguishable.620         

 

 

 

                                                 
615 [1921] 2 AC 399, 403, 409-10; K McN 79 
616 KMcN 157, fn 117 
617 HMcM&S 2.005 
618 Joseph par 17.4.3(5)(a); cf Mann (1959) 75 LQR 188 at 191-193  
619 (1992) 175 CLR 1, 45; 107 ALR 1 at 31-33; HMcM&S, 2.014 
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4.04 Estates 

 The doctrine of estates is the common law tool for describing analysis of rights to land. 

Fifoot says: The doctrine of estates is the legacy of feudalism to English jurisprudence. 621 Interests 

in land are not necessarily estates, but interests are necessarily attached to estates. The 

doctrine of estates is concerned with a tenant’s relationship to the land and is a product of 

common law determination to treat rights as things: That which can be owned in respect of 

land is…an estate 622 and Megarry J in Lowe (Inspector of Taxes) v JW Ashmore Ltd says that: 

…the subject-matter of ownership is not the land itself but the estates or interests artificially created in 

that land. In 1995, the New Zealand Law Commission rejected the possibility of 

converting fee simple estates to allodial titles when it became obvious to the 

Commission that many difficult and technical issues were involved and that the social value of 

the proposed change was limited. 623 Like the doctrine of tenure, the doctrine of estates is part 

of: …the skeleton which gives our land law its shape and consistency....624 In Lowe (Inspector of 

Taxes) v JW Ashmore Ltd, Megarry J says: hundreds of…phrases and concepts which permeate our 

law will have to be remembered if reforming zeal ever proposes to sweep away the theoretical structure of 

tenures and estates upon which English law rests.625 In civil law systems, property is classified as 

moveable or immovable. The common law classification is less straightforward 626 and the 

line is drawn between real and personal property: Land holding was the basis of the whole social 

organization, and rights in land were the principle form of wealth in a simple rural economic system. 

Little wonder, therefore, that it was in connection with land that we find the King’s writs were at first 

most used. Unlike chattels, land by its very nature, is always recoverable from a wrongful occupier. 627 

The origin of this distinction can be found in the common law forms of action where the 

subject matter 628 effectively determined the relief available: …the forms of action we have 

                                                 
621 Fifoot, English Law and its Background; W, 41 
622 Minister of State for the Army v Dalziel (1944) 68 CLR 261 at 278 per Latham CJ 

623 HmMcM&S pars 2,014 and 3,001; but cf the Canadian case on escheat and Peter Butt p 86, Property Law Act 2007 (NZ), s 
57(1): “A Crown grant of land, or a certificate of title or computer register having the force and effect of a Crown grant of land, whether 
issued before, on, or after 1 January 2008, for an estate in fee simple confers on the person named in the Crown grant or the certificate of 
title or computer register a right of freehold tenure (free and common socage) without any incident of tenure for the benefit of the Crown.”  
624 Mabo (No 2) (1992) 175 CLR 1, 45; 107 ALR 1 at 31-33; HMcM&S, 2.014 
625 [1971] Ch 545 at 554 
626 HMcM p5 
627 Windeyer, p55 
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buried, but they rule us from their graves. 629 Lord Atkin described the forms of action as: 

ghosts of the past standing in the path of justice clanking their mediaeval chains. 630 

 

Feudal land tenure was founded on individual relationships between the person in actual 

possession and their lord. Individualized ownership is a dominant feature of the land 

system inherited by New Zealand and Fiji and it sits uncomfortably with community 

ownership which is the over-riding feature of the customary system of entitlement. The 

exclusive manorial jurisdiction and control of a mesne lord and particularly a tenant in capite 

over manorial property and the person to the exclusion of the sovereign was not 

regarded by feudal common law as inconsistent either with King’s territorial sovereignty 

or with the radical title as ultimate occupant which is a concomitant of that. Indeed it was 

the comprehensive nature and scope of this delegation which ultimately appears to have 

led to the financial and administrative difficulties experienced by King John.   

 

4.05 Ireland, Scotland and Wales 

William I extended Norman control north from England when he conquered Scotland 

in 1072. Mael Coluim paid homage and surrendered his son as hostage. During the 1080’s 

the Normans moved into southern Wales and then invaded Ireland in 1171. But it was 

not until the early 1600’s that conquest of the British Isles was effectively complete. A 

discussion of the intervening period would be incomplete without a mention of the 

enormous financial costs of projecting English power over Scotland, Ireland and Wales. 

In 1589 this power was elevated internationally when England inflicted a massive defeat 

on the Spanish Armada. The Treaty of London between Philip III of Spain and James I 

of England brought this defining conflict to a close in 1604. It was with this background 

in mind that the common law gave serious consideration to the legal justification and 

consequences of these events some 550 years after conquest commenced. At this point 

Christopher Columbus had already discovered the New World and the Virginia 

Company in 1606 created the first English chartered colony in America at Jamestown in 

                                                 
629 Maitland Forms of Action, 296  
630 United Australia Ltd v Barclay’s Bank, [1941] AC at 29 
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Virginia. The English Courts in 1608 gave judgment in Calvin’s Case 631 and Case of 

Tanistry. 632 Calvin’s Case 633 is a statement of the ‘conquest rule’ that was necessary 

clarification for colonizing adventures. Case of Tanistry 634 deals with the custom of 

tanistry under Irish Brehon Law finding that it is repugnant to the common law and void. 

These were necessary clarifications of common law treatment of conditions attaching to 

possession under customary law. Acquisition of sovereignty over new territory is 

regarded by the common law as an act of state and an exercise of prerogative power.635 

Lord Mansfield has said of the English sovereign’s prerogative power: It is left by the 

constitution to the King’s authority to grant or refuse a capitulation: if he refuses, and puts the 

inhabitants to the sword or exterminates them, all lands belong to him. 636  

 

In Calvin’s Case the Court held that: …proprietary rights under a previous regime continued to 

exist and were enforceable under the new, in the absence of evidence that the English King had exercised 

his vitae et necis potestas 637 as part of the act of conquest. 638 or that the king had subsequently 

changed the pre-existing law. In the Irish Court of King’s Bench in Le Case de Tanistry in 

the same year the custom of tanistry 639 was adjudged to be utterly void in law 640 because it 

was repugnant to the common law rule 641 that the freehold should never be in abeyance 

or in suspense. Sir Edward Coke in 1610 decided Dr Bonham’s Case 642 setting aside a 

statute; and in 1615 Lord Ellesmere decided the Earl of Oxford’s Case granting an 

injunction to prevent execution on a judgment for ejectment saying that when a judgment is 

obtained by oppression, wrong and a bad conscience, the Chancellor will frustrate it and set it aside, not 

                                                 
631 (1608) Co Rep 1 
632 (1608) Davis 28; 80 ER 516 
633 (1608) 7 Co Rep 1 
634 On custom and the common law see also Blackstone’s Commentaries vol `, 67; 12 Halsbury’s Laws of 
England 4th ed par 406; Egerton v Hardy [1974] 3 All ER 689 at 693 (CA) per Scarman LJ  
635 Sobhuza II v Miller [1926] AC 518 at p 525; Hackshaw p 106 
636 Campbell v Hall at p 1048 
637 ‘the power of life and death’ 
638 (1608) 7 Co Rep 1; Hackshaw p 94 
639 Cf the Kentish custom of gavelkind 
640 (1608) Davis 28; 80 ER 516. This report is taken from Sir John Davies in A Report of the cases and 
Matters in Law, Resolved and Adjudged in the King’s Courts in Ireland, printed for Sarah Cotter under Dick’s 
Coffee House in Skinner Row Dublin, 1762, p 78 
641 [2001] AILR 37, 40 
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for any error or defect in the judgment, but for the hard conscience of the party. 643 Between 1594 and 

about 1618 Lord Ellesmere644 and then Francis Bacon645 enlarged the equity of 

redemption only available in hard cases, into a general equity of redemption for 

defaulting mortgagors. In 1674, in Witrong v Blaney the court stated that …all lands by 

conquest are held mediately or immediately of [the King] but need no new conveyance from the Crown. 
646 So customs that are repugnant to the common law were utterly void but the validity 

of a native title to land and natural resources after a transfer of sovereignty did not 

depend on a grant or conveyance from the new sovereign. Case of Tanistry 647 dealt with 

the recognition of local custom in a colonial context 648 and appears to be the first reported case 

in the common law jurisprudence of addressing English colonial expansion. William I 

first conquered Ireland in about 1170. Elizabeth I re-conquered it some 400 years later. 

The Colonies Rule was enunciated by English courts in the 17th century looking back on 

the creeping conquest and colonization of Ireland, Scotland and Wales in the 500 years 

since about 1080 in order to rationalize and regulate the colonization process under way 

with the plantations in Ireland and Virginia. Blackstone describes the result of this ex 

post facto analysis: Plantations, or colonies in distant countries, are either such where the lands are 

claimed by right of occupancy only, by finding them desart and uncultivated, and peopling them from the 

mother country; or where, when already cultivated, they have been gained by conquest, or ceded to us by 

treaties. And both of these rights are founded upon the law of nature, or at least upon that of nations. 

But there is a difference between these two species of colonies, with respect to the laws by which they are 

bound. For it is held ( 649Salk 411, 666), that if an inhabited country be discovered and planted by 

English subjects, all the English laws are immediately there in force. For as the law is the birthright of 

every subject, so wherever they go they carry their laws with them ( 650P. Wms 75). But in conquered or 

ceded countries, that have already laws of their own, the king may indeed alter and change those laws; 
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but, till he does actually change them, the ancient laws of the country remain, unless such are against the 

law of God, as in the case of an infidel country (7 Rep. 17b Calvin’s Case; Show Parl C.31).651  

 

The means by which the acquisition of new territory is effected determines the law that 

will apply in the new territory. Acquisition of new territory is an act of state but the 

applicable law is a matter for municipal courts. Spanish colonization in the new world in 

the 16th century is a primary source of the Law of Nations concerning native title to 

land. Hugo Grotius in Mare Liberum says: Discovery confers no rights unless the area was 

uninhabited. Indeed, the Indians, when first discovered by the Spanish… were idol worshippers and 

wrapped in serious error. Nonetheless, they had full sovereignty, both over public and private property 

which was their natural right which could not be taken away. Thus it is heretical to believe that those 

outside the faith do not have full sovereignty over their possessions, for this reason: plunder is not excused 

by the fact that the plunderer is a Christian. 652 From early in the 17th century, about the time 

that the Virginia Company was creating the first English chartered colony at Jamestown 

in Virginia in 1606, common law courts began to consider the legal implications of 

acquisition of sovereignty over Scotland, Ireland and Wales. Stability in times of political 

upheaval is best served by the doctrine of continuity in the title to land. Application of 

these broad principles by common law courts to the acquisition of sovereignty in the 

United States, South America, Africa, Asia and the Pacific region was not easy for a 

number of reasons, the main one being a wide difference in the perceived level of 

political sophistication (or the lack of it) evident in the new territories.  

 

In The Acquisition and Government of Backward Territory, Lindley says: [i]f territory is 

uninhabited, or is inhabited by a number of individuals who do not form a political society, then the 

acquisition may be made by Occupation. If the inhabitants exhibit collective political activity which, 

although of a crude and rudimentary form, possesses the elements of permanence, the acquisition can only 

be made by way of Cession or Conquest or Prescription. Notwithstanding the apparent level of 

difficulty Lindley argues that: On the whole, the European states, in establishing their dominion 
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over countries inhabited by people in a more or less backward state of political development, have 

developed as the methods of such extension cession or conquest, and have not based their rights upon the 

acquisition of territorium nullius. 653  Campbell v Hall 654 was not a land case, but the judgment 

of Lord Mansfield addresses an issue which has impacted on the form of colonial land 

systems in New Zealand and Fiji.655 On 3 March 1763 James Campbell purchased a 

sugar plantation on the island of Granada. William Hall was the Collector for His 

Majesty of a duty of 4.5% on all sugar exported from the island of Granada. This was an 

action for money had and received on a total failure of consideration, to recover duty which 

Campbell had paid to Hall. The issue was whether or not the duty of 4.5% was imposed 

by lawful or sufficient authority. Granada was taken from the French in open war and 

was surrendered by reference to the articles of capitulation by which the island of 

Martinique was surrendered. Article 5 provided that Granada was to be governed by its 

present laws; and Article 6 provided that the inhabitants should be maintained in their 

property and effects, moveable and immoveable, of what nature soever as subjects of British 

Leeward Islands. Article 7 provided that they shall pay no other duties that what they before paid 

to the French King.656 On 7 October 1763 a proclamation was issued under the Great Seal 

whereby the King directed the Governor to set up a colonial legislature. By letters 

patent under the Great Seal on 9 April 1764 the King gave General Melville power to 

summon an assembly but on 20 July 1764 Melville purported to impose the disputed 

duty which in fact was paid in all British Leeward islands under various statutes. The 

central issue is set out in the following words: whether the letters patent dated 20 July 1764 are 

good to abolish the French duties; and in lieu thereof to impose the 4.5% duty which is paid in all the 

British Leeward Islands. But on 9 April 1764 the power to impose taxes had passed from 

the King to the new legislature: …through the inattention of the King’s servants, in inverting the 

order in which the instruments should have passed [to be effective the letters patent dated 9 April 1764 

should have come after those dated 20 July 1764], and 1 being notoriously published, the last Act is 
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contradictory to, and in violation of the first, and is, therefore, void.657 Lord Mansfield stated six 

general propositions which impacted on the form of land systems in British colonies: 

 (1). The colony becomes a dominion of the sovereign necessarily subject to the 

  Parliament of Great Britain. 

 (2). Inhabitants …become British subjects, and are to be universally considered in that 

  light, not as enemies or aliens.  

 (3). Articles of cession are sacred and inviolable according to their true intent 

 (4). An Englishman in Ireland, Minorca, the Isle of man, or the plantations, has no  

  privilege distinct from the natives. 

 (5). Laws of a colonized country continue in force until altered: the absurd  

  exception as to pagans, mentioned in Calvin’s Case, shews the  universality and  

  antiquity of the maxim…that distinction could not exist before  the Christian era; 

   and in all probability arose from the mad enthusiasm of the Crusades. 

 (6). The King cannot exempt an inhabitant…or give him privileges exclusive of his  

  other subjects. 

 

In AG for the Isle of Man v Mylchreest 658 the Privy Council addressed the customary 

incidents of freehold tenure derived from ancestral possession governed by laws and 

customs. The head note summarizes the ratio of this decision upholding the customary 

estate and the entitlements attached to it saying: The Crown is not entitled to the clay and sand 

in the customary estates of inheritance in the Isle of Man. By the laws and customs of the Isle, the 

owners of customary estates of inheritance in customary tenements of Lord’s Lands have from time 

immemorial without licence of Her majesty or her predecessors, Lords of the Isle, as of right dug, raised, 

and got the clay and sand therein, and have removed and used the clay for manuring their own and other 

lands, and for other purposes, and have converted it into bricks and tiles for sale. 659 This case is 

consistent with the Peaceable d’Uncle v Watson660 presumption that possession is seisin and 

Corbett v Hill 661 is authority for the general common law proposition: cujus est solum ejus 
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est usque ad coelum et ad inferos 662 that the owner of the soil is presumed to be the owner of 

everything up to the sky and down to the centre of the earth. In Commissioner for Railways 

v Valuer General, Lord Wilberforce put this proposition into context when he said: so 

sweeping, unscientific and impractical a doctrine is unlikely to appeal to the common law mind 663 but 

the proposition can be regarded as a starting point for determining content of a title at 

common law. In Davies v Bennison 664 the court held that there was a trespass where a 

person shot a cat which was on the roof of his neighbor’s house. In Kelson v Imperial 

Tobacco665  the court held that an advertising sign 20 ft x 10 ft placed on the side of a 

building 20 ft above an adjoining single storey shop intruding four inches over the 

boundary was a trespass. But in Bernstein v Skyviews and General Ltd 666 the court held that 

the rights of a landowner do not extend to an unlimited height, but only so far as is 

reasonably necessary for enjoyment of the landowners property. It can be argued that 

the reasoning in Bernstein is an application of Simpson’s popular bundle of rights analysis667 

and it illustrates the consequences of a departure from traditional theory668 because it 

introduces uncertainty in that the upward or downward extent of a fee simple title varies 

depending on use.669 Musgrave v Pulido670 was a claim in trespass arising from the seizing 

and detaining at Kingston in Jamaica, of a schooner called the “Florence” of which Pulido 

was the charterer. In this case the appellant Sir Anthony Musgrave, Captain General and 

Governor-in-Chief of the Island of Jamaica, asserted that the acts done by him were 

done as Governor and were therefore acts of state, immune to challenge in the courts of 

Jamaica. In Nireaha Tamaki v Baker the Privy Council describes the ratio of this case in 

these words: …it was held in Musgrave v Pulido 671 that a Governor of a Colony cannot defend 
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himself in an action for trespass for wrongly seizing the plaintiff’s goods merely by averring that the acts 

complained of were done by him as ‘Governor’ or as ‘acts of State.’ 672 

 

4.06 Wasteland and enclosure 

The conversion of English strip agriculture and commons land use into enclosed fields 

has been described as a process which involved economic and social changes which make it one of 

the important subjects in English economic history.673 The enclosure of manor waste land started 

with the Statute of Merton in 1235, twenty years after Magna Carta was first signed in 1215. 

This process expanded to include the consolidation of strip agriculture to pasture sheep 

from about the 14th century. There are many reasons for enclosure and many ways in 

which it was done. The period in English history between 1760 and 1820 just prior to 

the colonization of New Zealand and Fiji are regarded as the years when parliamentary 

process 674 was used to carry out wholesale enclosure in which, in village after village, common 

rights were lost 675 creating a landless working class which provided labor for the industrial 

revolution. Enclosure and Scottish clearances in the 18th and 19th century provided 

emigrants for the colonization process, and popularized or consolidated the conversion 

of commons land to the concept of waste land which might then be enclosed. 

Enclosure is an element in English economic history which was to have a profound 

effect on the shape of the land system in New Zealand during the early years of 

colonization and after the Maori land wars. This process was initially intended for 

application in Fiji676 and the expediency of cost effective administration prevailed.    
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4.07 19th century colonization 

Most of the European colonial activity in the 19th century took place in Asia, Africa, and 

in the Pacific region. Treaties of cession were predominant state practice for the 

acquisition of sovereignty over new territory,677 but in the Pacific region, there are 

illustrations of unilateral acquisition of sovereignty.678 For example, part of New Guinea 

was annexed by Germany679 without consulting the native population. On Nauru Island 

the chief was seized and the island taken by force.680 But it was common practice in the 

Pacific region during the 19th century: ...to obtain consent from ‘native’ peoples before taking any 

legal claim over their territories… in which case the colonial authority would take a derivative title from 

the rulers….681 In 1975 the International Court of Justice opinion on colonization in 

North Africa said: State practice of the [19th century] indicates that territories inhabited by tribes or 

peoples having a social and political organization were not regarded as terrae nullius. It shows that in 

the case of such territories the acquisition of sovereignty was not generally effected unilaterally through 

‘occupation’ of terra nullius by original title but through agreements with local rulers… such agreements 

with local rulers, whether or not considered as actual ‘cession’ of territory, were regarded as derivative 

routes of title, and not original titles obtained by occupation of terrae nullius.682 

 

In 1866, Kent said: International law, so far as it is in accordance with principles of justice, truth 

and humanity is equally binding in every age, and upon all mankind.683 But in the same year, 

Henry Wheaton said: an unsettled horde of wandering savages not yet formed into a civil society 

does not at international law have treaty-making capacity as a state. 684 The existence of a 

State is a question of fact and not of law. State practice illuminates the facts, but 

Austinian positivist theory became popular in common law thought in the latter half of 

the 19th century and the international law concept of the State as a ‘political society’ that 
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can be said to exhibit collective political activity has since 1866 been the source of significant 

academic and common law conflict on the issue of degree. New Zealand and Fiji are 

examples of this conflict: New Zealand has Wi Parata685 and In Re the Ninety Mile Beach;686 

Fiji has had the Deed of Cession as part of its domestic law since just after cession in 

1874 and the Native Lands Ordinance 1880. Positivist thought leads ultimately to a 

conclusion, for example Frederika Hackshaw in 1989 argued that: [c]ommunities which 

lacked the necessary criteria to constitute a body politic could not be regarded as sovereign entities, nor 

did they have legal root of title to the territory they occupied. In other words, such communities were 

legally non-existent. 687 Huber J in the Island of Palmas case stated: …treaties with native princes 

or chiefs of people not recognized as members of the community of nations  are not in the international 

law sense treaties or conventions capable of creating rights and obligations such as may, in international 

law, arise out of treaties….688 In accord with this line of authority, Prendergast J in Wi 

Parata v Bishop of Wellington 689 described the Treaty of Waitangi as a simple nullity for the 

reason that no body politic existed capable of making cession of sovereignty. Since about 1835 

much has been said on the validity in international law of treaties of cession with native 

people. 690 Yet these treaties have shaped the land systems in New Zealand and Fiji. In 

New Zealand by its repudiation and in Fiji by its prompt ratification in Sessional 

legislation and its enduring place in Fijian common law. 

 

European exploration leading to effective occupation of territory that is terra nullius gives 

an original title to the acquiring sovereign, whereas the acquisition by conquest or 

cession, so long as the native society has treaty-making capacity, gives a derivative title. 

If the sovereignty of new territory is acquired by cession or conquest it can therefore 

arguably be said to have been acquired subject to conditions.691 Elias CJ in Ngati Apa v 

AG for New Zealand accepts this proposition, stating: In British territories with native 

populations, the introduced common law adapted to reflect local custom, including property rights. That 
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approach was applied in New Zealand at 1840. The laws of England were applied in New Zealand 

only…so far as applicable to the circumstances thereof. 692 The English Laws Act 1858, also 

explicitly authorized this approach. From the beginning, the common law of New 

Zealand as applied in the courts differed from English common law because it reflected 

local circumstances. In Ngati Apa the New Zealand Court of Appeal ultimately held that 

royal prerogative ownership of foreshore and seabed was not part of the common law 

of New Zealand, because Maori customary ownership below the high tide mark 

precluded it. These propositions were part of the rich tapestry of common law shaping 

the land systems in New Zealand and Fiji upon cession of sovereignty in the 19th 

century and they are described by Brennan J in Mabo (No 2) 693 as skeletal.  

 

4.08  Magna Carta 

Protection of private property is also a skeletal part of the common law.694 Chapter 29 

of Magna Carta in 1215 says: No freeman shall be captured or imprisoned or disseised or outlawed 

or exiled or in any way destroyed, nor will we go against him or send against him, except by the lawful 

judgment of his peers or by the law of the land. This provision was central to the decision of 

Coke CJ setting aside a statute against common right and reason in Dr Bonham’s Case. 695 

In Cooper v AG, Baragwanath J says Magna Carta remains relevant in New Zealand 

today: Our constitutional safeguard for property rights is that of Ch 29 of Magna Carta: No freeman 

shall be …disseised of his freehold or liberties, or free customs …except by the law of the land. 696 But 

in contrast Westco Lagan Ltd v AG, McGechan J in 2001 says that: Magna Carta has its 

place, but…I am not minded to view it as some early Public Works Act compensation statute.697    
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4.09 Adverse possession 

The doctrine of adverse possession has always been part of the common law. It is part 

of the land systems in New Zealand and Fiji today.698 Adverse possession is not 

traditionally perceived as a matter which triggers intervention based on Magna Carta type 

principles. At common law, adverse possession gives a good title for the purposes of 

compensation in the event of a compulsory acquisition.699 In Marquis Cholmondeley v Lord 

Clinton 700 Sir Thomas Plumer MR sets out the rationale that there must be some 

limitation period to support status quo possession, protecting actual possession and 

eliminating stale claims; and that owners should not simply rest on their rights; and to 

allow more efficient conveyancing. This reasoning supports the proposition that a moral 

wrong by trespass can be converted into a substantive freehold property right. In JA Pye 

(Oxford) Ltd v Graham 701 the English Courts were asked to resolve this issue. Graham 

claimed to be entitled by adverse possession as a trespasser under English law to the 

ownership of 25 hectares of vacant development land worth about £10,000,000. JA Pye 

had an indefeasible Torrens type title by registration. The central issue was put by Lord 

Browne-Wilkinson in these words: The question is simply whether the defendant squatter has 

dispossessed the paper owner by going into ordinary possession of the land for the requisite period without 

the consent of the owner.702 The House of Lords held “with no enthusiasm” 703 that JA Pye was 

effectively deprived of the land without compensation; and the European Court of 

Human Rights – Grand Chamber by 10 votes to 7 determined that there was no 

prospect of relief under Article 1 or Protocol No 1 of the European Convention on Human 

Rights. By a close margin, the European Court determined that legislation providing for 

acquisition of title by adverse possession is not expropriation without compensation.  
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4.10 Equity 

Equity puts a gloss of conscience on rigor juris in the common law. Meagher, Gummow 

and Lehane say that it can be described but not defined and that it corrected, supplemented and 

amended the common law.704 F W Maitland says it is a gloss on the common law and: [w]e 

ought not to think of common law and equity as of two rival systems. Equity was not a self-sufficient 

system, at every point it presupposed the existence of common law.705 Torrens system legislation is 

overlaid on that body of law and no land system founded on common law can be 

properly assessed without a brief analysis of the impact of the doctrines of equity. From 

the latter half of the 16th century until the Judicature Act of 1873 the equitable 

jurisdiction evolved into largely what it is today.706 The enforcement of unregistered 

estates or interests, the trust concept, performance remedies generally and the use of 

restrictive covenants in schemes of development for example are all central to modern 

Torrens system form and viability, particularly when administrative and judicial capacity 

in developing countries is stretched or constrained. The equitable jurisdiction 

contributes shape and form to the land systems of New Zealand and Fiji. The following 

inventions of equity must be noted:707         

 (a). Trusts and powers; 

 (b). Special property interests recognized in equity such as married woman’s 

  equity and knowing receipt of trust property; 

 (c).  Performance remedies of specific performance and injunction relating to 

  contracts and torts; 

 (d). Deceased estates and remedies of satisfaction, performance, ademption 

  and hotchpot; 

 (e). Jurisdiction to relieve against rigor juris by granting relief against penalties, 

  forfeiture, fraud, undue influence, accident and mistake; 
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 (f). Jurisdiction to assist the efficacious administration of legal procedure by 

  way of account, set-off, interrogatories, and discovery; 

 (g). Guardianship of infants and the management of lunatic’s property. 

 

Areas (a), (c), and (e) above are the critical areas in which equity has influenced the 

shape of land systems in New Zealand and Fiji. In Frazer v Walker the Privy Council in 

an appeal from New Zealand says: First…their Lordships have accepted the general principle, 

that registration under the Land Transfer Act 1952 confers on a registered proprietor a title to the 

interest in respect of which he is registered which is immune from adverse claims, other than those 

specifically excepted. In doing so they wish to make clear that this principle in no way denies the right of 

the plaintiff to bring against a registered proprietor a claim in personam, founded in law or in equity, for 

such relief as a Court acting in personam may grant. 708 Steadman v Steadman 709 illustrates the 

impact of equity on interpretation of a statute. The Statute of Frauds was enacted by 

Parliament in 1677. It sought to impose a clear requirement that contracts for the sale of 

land (amongst other things) be recorded in writing. The House of Lords, exercising its 

equitable jurisdiction in Steadman established the doctrine of part performance to ensure 

that clear words in the legislation intended to prevent fraud were not themselves used as 

the engine of fraud. The Fiji Court of Appeal 710 has adopted the common law doctrine 

of part performance. The High Court of Australia in Hillpalm v Heaven’s Door 711 

addressed the right to equitable relief to enforce easements noted on a deposited plan 

but not subsequently memorialized on the dominant and servient certificates of title. 

This issue is now addressed in Fiji by statute in the Land Transfer (Amendment) Decree 

2011 which allows the Register of Titles to correct the register by formalizing these 

easements.712 These contentious categories of in personam exceptions will be addressed in 

Chapter 5 in the material on Land Administration. 
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4.11 Restitution 

In Moses v Macferlan713 Lord Mansfield first enunciated the outlines of an English law of 

restitution. Recently this area of the law has received controversial and reluctant 

acceptance in many jurisdictions. Lord Wright in Fibrosa Sploka Akcyjna v Fairbairn 

Lawson Combe Barbour Ltd says: It is clear that any civilized system of law is bound to provide 

remedies for cases of what has been called unjust enrichment or unjust benefit, that is to prevent a man 

from retaining the money of or some benefit derived from another which is against conscience that he 

should keep. Such remedies are generically different from remedies in contract or in tort, and are now 

recognized to fall within a third category of the common law which has been called quasi-contract or 

restitution. 714 Land systems where native title is dominant or resurgent is a natural target 

for this developing branch of the common law. In Pyramid Building Society v Scorpion Hotels 

Pty Ltd 715 the Victoria Court of Appeal highlighted a growing void between Australian 

jurisdictions and much of the common law world on the application of restitutionary 

principles to land systems. In this case, five secret agents spent their redundancy money 

purchasing an hotel on Torrens system land. One of the secret agents mortgaged the 

hotel for $310,000 and pocketed part of the principal sum. This mortgage was not 

authorized by the company and was not properly executed, but the Victorian Court of 

Appeal gave judgment for Pyramid in the sum of AU$1.2 million owing on the loan 

with compounding interest at 24.5% because the mortgage had the benefit of 

registration under Torrens legislation. This judgment can be contrasted with principles 

enunciated by the House of Lords in Barclay’s Bank v O’Brien.716 In this case a husband 

unduly influenced his wife to mortgage her interest in their family home which again 

was on Torrens system land. This decision was for the influenced wife, and is founded 

on constructive notice of the undue influence exerted by a 3rd party. The High Court of 

Australia limited Barclay’s Bank to a statement of the wife’s equity and appeared reluctant 

to draw out general principles.717 The High Court of Australia analysis of authority and 
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principle on the question of recipient’s strict liability for receipt of trust assets in Farah 

Constructions Pty Ltd v Say-Dee Pty Ltd 718 has also been strongly criticized.719          

 

4.12 Conclusion 

English common law is a complex reflection of English society and its customs. This 

body of law came to New Zealand in 1840 and to the Fiji Islands in 1874, with cession 

of sovereignty to the British, but although it did not over-ride customary law, it exerted 

a strong influence before cession and after. Many of the circumstances evident in the 

English legal system before and after the Norman conquest of England 1000 years ago 

can be identified in pre-cession Fijian customs and traditions. There was a distinction 

between Fijian chiefs and commoners. Land was owned allodially by pre-conquest 

English communities and by pre-cession Fijian communities but there were identifiable 

feudal tenure elements. The tension between a grant and exclusive possession as 

competing sources of ownership entitlement is evident in both feudal common law and 

in customary law. Pre-conquest English folkland was inalienable out of the holder’s family 720 

and in the 30 years preceding cession in 1874 there is evidence that pre-cession 

inalienability of Fijian customary land was a custom and tradition which may have been 

under siege721 it was expressly affirmed by the Native Lands Ordinance 1875. In New 

Zealand, the doctrine of sovereign pre-emption and the Native Lands Acts tenure 

conversion processes treated Maori customary ownership as a usufructuary equivalent 

to English common law freehold. In Fiji the freehold equivalency is recorded in section 

2 of the Native Lands Ordinance 1880. Laenland and leases in English common law are 

reflected in vakavanua entitlements in Fijian custom and tradition. The constitutional 

principles in Magna Carta, the common law maxim nemo dat quod non habet, the doctrine 

of continuity and the community ownership of wasteland resonate in customary law.  

 

The colonization of Ireland, Scotland and Wales was a prelude to colonization in the 

Pacific and the common law is much more finite and rigorous, and many of the 
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common law rules affecting colonization have an historical origin in English custom. To 

exhaustively identify all historical elements in the common law contributing to the 

development of land systems in New Zealand and Fiji is difficult or impossible. The 

historical elements do nevertheless have discernible and at times definitive impact. 

Freehold and leasehold tenure are both English law concepts of ownership and the legal 

framework for tenure conversion of customary ownership to either freehold or 

leasehold entitlement must be analyzed with the common law background clearly in 

mind. This chapter is intended to show that the land systems in New Zealand and Fiji 

Islands do not operate in a vacuum and that common law legal history is an essential 

element in both the development of the land systems and in determining a workable 

legal framework for the conversion of native title to freehold or leasehold tenure. 
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5. Colonial land tenure__________________________________________ 

5.01 Introduction 

This chapter focuses the general discussion in Chapter 4 of the common land law 

mechanisms, institutions and heritage brought into British colonies on the cession of 

sovereignty. Chapters 4 and 5 of the thesis underpin the tenure conversion problematic 

by focusing on the dominant, source legal system and the particular colonial land tenure 

framework in New Zealand and Fiji Islands, providing an outline of the tensions 

surrounding the conversion of customary entitlements to the imported tenure system. 

The term land tenure comes from English feudalism and it means the conditions on 

which land is held.722 In common law systems the fee simple freehold estate can only be 

created by state grant. Torrens system title by registration gives the freehold estate and 

other subordinate or statutory interests the “indefeasible” protection of registration. 

English common law first came to the southwestern Pacific region when Captain James 

Cook landed at Botany Bay in Australia in 1770. Although establishment of the colony was 

complete on 7 February 1788 723 when convict settlement began at Sydney Cove acquisition 

of sovereignty by settlement of desert and uncultivated 724 land imports English common 

law along with sovereignty. English common law was not formally received in Australia 

until section 24 of the Australian Courts Act 1828 (Imp) was enacted. In New Zealand 

there is uncertainty concerning the means by which the British acquired sovereignty,725 

but section 1 of the English Laws Act 1858 726 formally provided for reception of the 

common law into New Zealand as it was on 14 January 1840 insofar as it was 

compatible with local circumstances.727 Australia and New Zealand are CANZUS 

countries, where the society and the economy are substantially built on dispossession of 

an indigenous people. On the issue of indigenous land tenure, the common law of 

Australia and New Zealand differs significantly from the received English common law 

                                                 
722 University of Wisconsin, Tenure Brief, July 1998 (1), 1  
723 Deane and Gaudron JJ Mabo, 79-82 
724 Blackstone Commentaries 
725 Anne Salmond 
726 See David V Williams The Foundation of Colonial Rule in New Zealand  (1988) 13 NZULR 54 
727 Ngati Apa, Elias CJ 



 

 115

on significant points.728 In both countries the colonial courts interpreted the sovereign’s 

feudal radical title on acquisition of sovereignty as the source of legal ownership as Lord 

Paramount of all land.729 Aboriginal and Maori ancestral possession governed by custom 

did not give tenure.730 Paterson notes [n]ative title exists as a burden or qualification on [the 

Crowns radical or ultimate title].731 The High Court of Australia in Mabo (No 2) 732 is a broad 

statement of the CANZUS colonial common law doctrine of native title. In Fiji it is 

accepted law that English common law applied from the Deed of Cession in October 

1874 although section 22(1) of the High Court Act [Cap 13] says that [t]he common law in 

force in England....on the 2nd day of January 1875 shall be in force in Fiji and section 24 provides 

that section 22(1) applies only so far as the circumstances of Fiji and its inhabitants permit and 

subject to any existing or further Acts of the Parliament of Fiji.733 This imported common law 

package contained Magna Carta and other common law civil and political rights and 

included the doctrine of continuity. The format for formal reception of English 

common law was the same but the outcome for Fiji was different.  

 

5.02 Native title 

Viscount Haldane in 1921 in the Privy Council in Amodu Tijani v Secretary, Southern 

Nigeria 734 said that [a] very usual form of native title is that of a usufructuary right, which is a mere 

qualification of or burden on the radical or final title of the Sovereign where that exists. This is a 

statement of the CANZUS common law perception of native title. But later in this 

advice His Lordship goes on to say that native title …may be so complete as to reduce any 

radical title right in the Sovereign to one which only extends to comparatively limited rights of 

administrative interference.735 This latter state of affairs was what the British discovered in 

Fiji at cession in 1874. In Mabo (No 2)736 the High Court of Australia required 

                                                 
728 McNeil 
729 AG v Brown; R v Symonds 
730 AG v Brown; R v Symonds 
731 Paterson p 9; AG (Quebec) v AG (Canada); Tijani v Secretary, Southern Nigeria 
732 (1992) 175 CLR 1 
733 Ss. 22 and 24 Supreme Court Ordinance 1875 (Fiji) 
734 [1921] AC 399; LexisNexis p 4 
735 LexisNexis p 7 
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continuing connection with the land 737 to conclude that the old English common law 

presumption of fee simple arising from ancestral possession738 does not apply in 

Australia: native title…is extinguished if the clan or group…loses its connection with the land,739 and 

[native title]…can be lost by the abandonment of the connection with the land.740 This is a statement 

of the New Zealand common law ahi ka requirement that in order to establish Maori 

customary rights the home fires must be kept burning. In the iTaukei customary law 

recorded by Lorimer Fisson in 1879 just after cession, possession can be lost or 

abandoned and then subsequently recovered or reinstated.741 Loss of connection does 

not extinguish the iTaukei customary entitlement. Native title in Australia is regarded as 

personal rights [which]…are not, however, illusory.742 Similarly, Sir John Salmond in New 

Zealand was of the view that Maori never owned the land.743 As a consequence of this 

CANZUS categorization, native title is susceptible of being extinguished by an unqualified grant 

by the Crown of an estate in fee or of some lesser estate which is inconsistent with the rights under the 

common law native title…[or]…by an inconsistent dealing by the Crown with the land, such as a 

reservation or dedication for an inconsistent use or purpose…744 In CANZUS common law native 

title can be extinguished by any unequivocal legislative or authorized executive act 

which is clear and plain.745 Brennan J in Mabo (No 2)746 relies on the now discredited747 

New Zealand Supreme Court decision of Prendergast CJ in Wi Parata v Bishop of 

Wellington 748 as authority for the proposition that an inconsistent grant of Maori land 

cannot be challenged except by the Crown and therefore extinguishes the underlying 

native title. The second significant point of difference between CANZUS common law 

set out in Mabo (No 2) and the old English common law is on the content of title. In 

                                                 
737 Brennan, Mason, McHugh at 70, Deane and Gaudron at 110 
738 Peaceable d’Uncle 
739 Ibid 
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744 Ibid 110 
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Bristowe v Cormican749 the customary freehold was presumed to be the full bundle of 

rights.750 In Mabo (No 2) the content of the native title must be established by evidence 

of customary use ‘right by right’.751 The received common law doctrine of continuity in 

Fiji Islands allowed for reception of native customary ownership as a legal tenure 

equivalent to freehold and Ordinance XXI of 1880 relating to native lands was intended 

to operate as declaratory and not as creative statutory recognition. In Australia and New 

Zealand on the other hand the legacy of unutterable shame 752 in Australia, and the holocaust 
753 of colonial dispossession in New Zealand could not have occurred without active 

participation of the colonial judiciary.754 Notwithstanding the conclusion drawn by 

Brennan J in Mabo (No 2) was: …it is the common law rather than the action of governments which 

have made many of the indigenous people of this country, trespassers on their own land. 755               

 

The traditional CANZUS colonial analysis of native title756 was enunciated in the Fiji 

High Court in Naimisio Dikau (No 1) & Ors v Native Land Trust Board by Rooney J in 

1986 when he stated:757 The common law and the rules of equity cannot be applied to a system of 

land holding which is alien to and independent of the law of England as received law of this Dominion. 

His Lordship goes on to say that [a] mataqali cannot be equated with any institution known and 

recognized by common law or statute of general application and he concluded that Fijian land 

owners do not have a: right of access to the Courts, which is enjoyed by the owners of land held 

under freehold and leasehold.758 This reasoning was reiterated by the same judge in Timoci 

Bavadra v Native Land Trust Board.759 In Fiji, iTaukei make up approximately 60% of the 

population and iTaukei land accounts for approximately 91% of the land mass. Native 

title was accepted as a legal tenure by Fijian colonial common law and it has been a part 

of the legal system since cession of sovereignty in 1874. Leases of native land are 
                                                 
749 (1878) 3 App Cas 641 (HL) 
750 Simpson  
751 Mabo (No 2) 87 
752 ibid 
753 Taranaki Report 
754 See Milirrpum v Nabalco; In Re Ninety-mile Beach 
755 [82] 
756 See also Milirrpum v Nabalco; In Re Ninety-mile Beach  
757 Fiji High Court, Suva, Civ 801/1984, at p 7 
758 P 8 
759 Fiji High Court, Suva, Civ 421/1986, at p 4  



 

 118

registrable under Fijian Torrens system legislation.760 In 1987, just prior to the first 

military coup in Fiji, the Supreme Court (now High Court) in Waisake Ratu (No 2) v 

Native Land Development Corporation761 again considered the position of iTaukei land 

tenure in Fijian law. The judgment of Cullinan J in Ratu (No 2) directly challenges the 

analysis of Rooney J in Dikau (No 1) and Bavadra, stating four times that the ownership 

of native land remains with the land owning unit. The ratio decedendi of the judgment in 

Ratu (No 2) on this point is: I do not consider that a Mataqali…is an institution which is alien to 

the applied law of Fiji…the Mataqali has been recognized as a central proprietary unit by the statute 

law of Fiji for over 100 years now….How then can any of these groups be regarded as alien to such 

statute law.762 This conflict of first instance authority was not finally resolved in favor of 

the Ratu (No 2) analysis until the Supreme Court judgment in Narawa v Native Land Trust 

Board763 in 2004 put it finally beyond doubt. The Court of Appeal judgment in Narawa is 

analyzed in chapter 6. The current position is set out as a general proposition in the 

High Court judgment in Tiva v NLTB 764 where Jiten Singh J. says: [t]he Native Land Trust 

Act was passed in 1940 to protect the native Fijians from alienating too much of their land.          

 

5.03 Torrens system  

The Torrens system is a statutory system of transfer where the entitlement to an estate 

or interest in land is created by the administrative act of registration. The form in which 

the original Torrens legislation was first enacted in Australia was probably unworkable,765 

and between 1858 and 1861 extensive and fundamental amendments were necessary.766 

The formative elements of the Torrens system, which originated in South Australia, are 

common to development of the land system in New Zealand and Fiji Islands. 

Enactment of the Real Property Act 1857-1858 (South Australia), even given its 

imperfect ‘work in progress’ form, arguably ranks for significance alongside the Battle of 

Hastings in the common law history of real property. Whalan notes: …the legend persists 
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that the genius of Robert Richard Torrens was responsible for originating the eponymous system of 

registration of title to land that was developed in South Australia and adopted elsewhere.767 Robert 

Torrens was described in The South Australian Register as a magician juggling plates, and as a 

person economizing on the truth.768 The drafting process is said to have been the product of 

a: …committee of After-dinner Draftsmen…with all members absent except the Chairman. 769 Its 

passage through parliament in South Australia and New Zealand was not easy. Even 

with this inauspicious start, Torrens system legislation has now been a key part of the 

land systems in New Zealand and Fiji for over 130 years. Although it has been said that: 

[p]erhaps it would be too ungenerous to Torrens to say that there was little left except the imprint of his 

enthusiasm and tenacity but for which there never would have been a ‘Torrens System’ of registration of 

titles to land.770 Robert Torrens was the driving force behind the Torrens system 

legislation which was first enacted in South Australia 771 on 4 June 1857 as the Real 

Property Act 1857-1858; in New Zealand at the end of the Land Wars as the Land 

Transfer Act 1870; 772 and in Fiji, 2 years after the Deed of Cession, as the Real Property 

Ordinance 1876.773 The Land Transfer Act 1971 (Fiji)774 is modeled on the Land 

Transfer Act 1952 (NZ). The South Australian Register on 17 October 1856 published an 

outline of draft Torrens legislation and: hail[ed] it…as the commencement of a great and glorious 

reformation. But historically the system of copyhold title in England shows many features of 

a titles registration system 775 and a general scheme of registration which was intended to 

compliment the Statute of Uses 1535 was rejected by the English Parliament in the time 

of Henry VII. Nevertheless, the Torrens system of title by registration is a colonial 

phenomenon. Title vests initially and is in theory dependent on the extinguishment (by 

                                                 
767 Whalan, NZ Torrens System Essays, 3; and see the comments on provenance at 6-9 
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first registration) of pre-existing native title776 giving the Crown or the State the right to 

private law possession in demesne; 777 and then subsequently on registration of a grant or a 

transfer from the Crown. Under the private conveyancing system any transfer of title 

was inter partes and subject to common law caveat emptor and the nemo dat quod non habet 

rules. These rules are wholly abolished and do not apply to transfers of land under 

Torrens system legislation. This policy foundation underpins the Torrens system and in 

CANZUS countries it is the key to its success, although the inevitable consequences of 

this unmitigated policy is that void instruments are validated by registration and that 

willful blindness is often difficult to establish when there is a presumption against it.   

 

In Fiji the indefeasibility provisions of the Torrens system are set out in sections 37 – 42 

at Part V of the Land Transfer Act 1971 [Cap 131]. This legislation is modeled on the 

Land Transfer Act 1952 (NZ) which has been described as badly drafted and difficult to 

harmonize.778 The Fijian provisions are more coherent than the New Zealand legislation 

where they are set out in sections 41 (registration), 62 (paramountcy), 63 (ejectment), 64 

(prescription), 75 (evidence), 78 (impeachment), 182 (notice) and 183 (protection of 

purchasers).779 The equivalent provisions in the legislation are scheduled as follows:  
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Before Torrens, the State did not participate in a transfer of land. As noted in chapter 4 

the common law has a millennium of legal history recognizing native title to land 

founded on possession and governed by customary law. It is also apparent from the 

discussion in chapter 4 that there is a line of authorities suggesting that the doctrine of 

continuity has always been a part of the common law, and that as a direct consequence 

of that doctrine, native title to land at common law could be categorized as it is in Fijian 

common law as a legal tenure, not as a usufructuary burden on the Crown’s fee, which 

is subject to unilateral extinguishment at sovereign discretion.780 It is beyond dispute 

that the Torrens system has been the ultimate engine of dispossession for native 

populations in Australia and New Zealand781 and elsewhere. The Torrens system was 

not designed to accommodate or protect pre-existing native property interests of 

current or future generations of a native land owning unit under customary law. Indeed, 

native title was unknown to the common law of Australia when the legislation was first 

enacted in South Australia,782 and in New Zealand it was enacted at the end of the land 

wars, just after the Land Settlements Acts and Native Land Acts enacted in the 1860s.  

 

In Australia and New Zealand the Torrens system proposals were opposed by the legal 

profession, either overtly783 or covertly.784 This opposition was not founded on a desire 

to protect pre-existing native title to land. Concern appears to have been the prospect of 

trading lucrative conveyancing work under the private conveyancing system for a 

relatively parsimonious and fixed fee structure: Most of the major deleterious amendments 

moved during the Bill’s passage through Parliament were moved by lawyers.785 This opposition 

focused on key elements of the system and had the legal profession succeeded there is a 

good chance the legislation would have been doomed to almost complete failure.786 The key 

issues upon which opposition to the Torrens legislation initially focused on:787 
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1. Unconstitutionality of the legislation; 

2. Compulsory future alienations in fee; 

3. Transactions to have no validity whatever unless they are registered; 

4. No notice of any trust can be entered on the register; 

5. The “land broker” provision; 

6. Compulsory constitution of registration districts; 

7. The assurance provisions and the notorious state of the survey data.   

 

There were teething problems in the CANZUS colonial courts. Apart from the raft of 

amending legislation, constitutionality was attacked in South Australia in McEllister v 

Fenn.788 The Supreme Court in South Australia in Hutchinson v Leeworthy789 upheld an 

antecedent interest not recorded on the register; and in Payne v Dench 790 the Full Court 

held that a purchaser was not obliged to accept a Torrens system certificate of title on 

settlement. Lange v Rudwolt 791 determined that unregistered instruments dealing with land under 

the Real Property Act had no legal effect whatever.792 Were it not for the earlier New South 

Wales Supreme Court decision establishing that equities were created before registration 

in Sempill v Jarvis,793 subsequently supported by the New Zealand Supreme Court in The 

Otago Harbour Board v Spedding,794 there was a good chance …it may well have destroyed the 

system as a workable conveyancing entity.795 The Real Property Ordinance No VII of 1876 

(Fiji) providing for the transfer of land by registration of titles differs in one significant 

respect from the Torrens system format developed in Australian and New Zealand. 

Section 20 says: “When the proprietor of land shall transfer or transmit the same to trustees the 

Registrar shall not make any entry in the Register of the trusts but he shall register the fact that the 

person in whose favor the instrument is granted are trustees by adding the words ‘as trustees’ after their 
                                                 
788 Reported in Appendix to Report of the Select Committee of the Legislative Council upon Recent Decisions and 
Conduct of Mr Justice Boothby; South Australian Parliamentary papers, 1861, Paper No 141. See also Minutes of 
Evidence, 1-4 and 10; Gwynne J agreed with Boothby J (Minutes of Evidence 24-25); but cf Cooper CJ statement that the 
Real Property Act was valid (Minutes of Evidence ,17)  
789 The South Australian Register, 29 April 1860; also (1868) 2 SALR 152, Cooper CJ judgment only  
790 Judgment in South Australian Parliamentary Papers, 1863, Paper No 100  
791 (1872) 6 SALR, 75; affirmed on appeal in (1872) 7 SALR 1 
792 See Whalan NZTSE, 11 at n60 
793 (1867) 6 NSWSCR (Eq) 68 
794 (1885) NZLR 4 SC, 272 
795 See Whalan NZTSE, 11, at n 60 
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names and designations...and the instrument creating the trust or a duplicate or certified copy thereof 

shall be preserved in the Registry. The certainty which attaches to a prohibition on trusts was 

never part of the Torrens system in Fiji. Section 109 goes on to provide for creation of 

equitable mortgages or liens by a deposit of the title.  

 

The Torrens system: is considered the wave of the future in various parts of the world.796 Cost 

effective transactional certainty and security to purchasers is the purpose of the Torrens 

legislation. This system is not designed to give a registered proprietor certainty and 

security of title to land;797 and that is an incidental outcome at best. Its primary function 

is to simplify the land transfer process and reduce transaction costs. By sanctifying 

registration and by individualizing ownership it is said to enhance the capacity to utilize 

natural resources. This transactional focus is said to have sheltered unlawful colonial 

redistribution of resources798 and its implementation has contributed to extinguishment 

of native title entirely, or to the curtailment of its capacity to respond to exigencies. In 

England the first attempts at a system of title by registration failed dismally,799 and the 

Land Registration Act 1925 took some 25 years to reach critical mass.800 In the USA 

there has been resistance to the Torrens system: …the United States is rapidly becoming the 

only country in the world whose land title system is not founded upon Torrens-type principles.801 

Commentators in Illinois, USA, claim this is because it eschews the nemo dat quod non 

habet rule, to protect a purchaser for value when the transferor has no title.802 Of the 21 

States in the USA that have enacted Torrens legislation, six have repealed it, and eight 

others use it infrequently, leaving seven of 50 States in the USA with operative Torrens 

statutes.803 Torrens System indefeasible title by registration gives the registered 
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proprietor relative and conditional certainty and security by application of the 

indefeasibility, curtain and mirror principles, also known as the ‘surrender and re-grant’ 

theory,804 together with statutory insurance in certain circumstances in the event of loss. 

Systems of Title by registration are however: universally recognized as superior 805 to private 

conveyancing or deeds registration systems. Antecedent interests, including but not 

limited to exclusive possession, are extinguished under the doctrine of indefeasibility806 

upon registration of a competing interest unless very limited claims set out primarily in 

the legislation can be brought home to the registered proprietor whose interest is under 

attack.807 The Registrar’s power to cancel or correct registration which is wrongfully 

obtained is said to require misfeasance or nonfeasance by the current registered 

proprietor or his agent to trigger this wide, and some say anachronistic, power.808  

 

Generally the Torrens legislation globally does not use the words “indefeasible” or 

“indefeasibility” and this principle has engendered sometimes unreal expectations as to the 

certainty and security of a Torrens system title by registration.809 In Registrar- General of 

Land v Marshall,810 Hammond J says: if there is any area of the law in which absolute security is 

required – without any equivocation – it must be in the area of security of title to real property. But 

Thomas J in CN and NA Davies Ltd v Laughton 811 describes the object of the Torrens 

system in these words: The object is to save persons dealing with registered proprietors from the 

trouble and expense of going behind the register in order to investigate the history of the title and to 

satisfy themselves of its validity. This end is accomplished by providing that everyone who purchases 

land, without fraud and for value, from a registered proprietor and enters his or her deed of transfer or 

mortgage on the register thereby acquires an indefeasible right notwithstanding any infirmity in the title. 

812 Clearly Thomas and Hammond JJ are speaking of different objects. Hammond J is 

focused on security of title whereas Thomas J is speaking of transactional security. The Privy 
                                                 
804 Breskvar v Wall (1971) 126 CLR 376, 385-6 
805 Hinde p 223 
806 Assets Co v Mere Roihi; Boyd v Mayor of Wellington; Frazer v Walker; Breskvar v Wall 
807 Fels v Knowles (1906) 26 NZLR 604; Subaramani v Dharam Sheela [1982] 28 Fiji LR 82 
808 See below  
809 Mason 21st c p 3 
810 [1995] 2 NZLR 189, at 198-199 
811 [1997] 3 NZLR 705, at 712-713 
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Council in Frazer v Walker 813 shows that Hammond J is over optimistic, and that 

Thomas J is correct. Registration obliterates prior registered and unregistered interests 

in land with very few exceptions, so in some circumstances the registered proprietors’ 

security must be an illusion.814 The relationship between native title and the Torrens 

system has been turbulent and often acrimonious in the countries of its birth (Australia 

and New Zealand) because one of the main categories of interest which registration 

obliterates is pre-existing unregistered native communal and usufructuary 

entitlements.815 Sustainable development policy objectives for utilization of natural 

resources in many developing countries might ultimately depend on the thoughtful 

integration of native title with the transactional certainty and security objects of the 

Torrens system. In Samoa the Land Titles Registration Act 2008 has been enacted to 

introduce Torrens system registration of customary land tenure and to reflect de facto 

individualization of native land. Legislation in Vanuatu applies Torrens type principles 

in the Land Leases Act to leases of customary land. Don Paterson has pointed out that 

this legislation does not protect the underlying customary ownership.816 In Singapore the 

Torrens legislation strictly proscribes the category of in personam claims which can be 

brought against a registered proprietor. In Australia the Torrens system was mainly 

introduced to curtail the uncertainty inherent in equitable estates or interests and the 

equitable doctrine of constructive notice. In New Zealand a dominant practical purpose 

of the Torrens system was to give transactional certainty to transfers of Maori land to 

European settlers after the Land Wars.  

 

As noted earlier the Economist has recorded that: The World Bank admits that nearly all its 

rural titling programs have achieved poor results, producing satellite maps and databases but not many 

useful registries.817  The underlying Torrens system theory is not contentious: That which the 

certificate of title describes is not the title which the registered proprietor formerly had or which but for 
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registration would have had. The title it certifies is not historical or derivative. It is the title which 

registration itself has vested in the proprietor.818 The register is intended to mirror all the 

interests affecting land under the Torrens system, and events occurring prior to 

registration are curtained off by the surrender and re-grant principle.819 In the event of 

loss caused by the Registrar’s wrongful act or by operation of the indefeasibility 

provisions, an affected person may have a right to compensation.820 Persons are entitled 

to rely on the register and in the absence of actual fraud or dishonesty by the registered 

proprietor or their agent will obtain an indefeasible title immediately upon registration 

free of any encumbrance not evident on the register. In Fels v Knowles 821 the New 

Zealand Court of Appeal says that in the absence of fraud the register is everything and the 

Privy Council in Assets Co v Mere Roihi 822 says that fraud in the Torrens system must be 

actual fraud not constructive or equitable fraud, by the registered proprietor whose 

interest is under attack, or by their agent. In Fiji these principles have been adopted by 

the Court of Appeal in Subramani v Dharam Sheela.823 But the Privy Council in Frazer v 

Walker 824 expressly preserves claims in personam and enshrines the doctrine of immediate 

indefeasibility in Torrens system law. In this context, the caveat procedure therefore 

does not exist primarily to protect unregistered interests but is there rather to ensure 

that notice is given and the register is a full and complete record on its face.     

 

5.04 Indefeasibility 

The doctrine of indefeasibility was contentious when the first Torrens system Bill 

passed through Parliament and after enactment it was problematic and uncertain in early 

decisions.825 Judicial uncertainty has bedeviled the Torrens system and it was not until 

1967 that some semblance of order in bedrock principle was established by the Privy 
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Council advice on an appeal from New Zealand in Frazer v Walker.826 This clarification 

was subsequently reinforced by the High Court of Australia in Breskvar v Wall.827 These 

are the leading cases for the doctrine of immediate indefeasibility. Historically and on 

equitable grounds there is strong persuasive support for the competing doctrine of 

deferred indefeasibility. This theory does not open the register to all antecedent claims, 

but simply withholds the protection of indefeasibility where there is a void instrument 

and allows a breathing space for the litigation of some of the equities arising prior to 

registration, limited to void instruments. Deferred indefeasibility puts responsibility on 

the transferee for the integrity of a transaction whereby a registered proprietor gets onto 

the register, without prejudice to the rights of a subsequent purchaser for value. As with 

immediate indefeasibility, the difficulty is to determine the shape and consistency of the 

somewhat limited category of allowable claims. In a hypothetical case, where a 

memorandum of transfer from A to B has been forged and C has agreed to advance 

money to B for the purchase, should C be obliged to validate the transfer from A to B 

before taking a mortgage? Immediate indefeasibility, in the absence of actual dishonesty 

implicating B or C, validates the transfer and the mortgage by itself, whereas the 

doctrine of deferred indefeasibility either introduces transactional complexity and 

uncertainty to the register or it gives A the hollow right to recover possession subject to 

a valid mortgage in favor of C, with a claim for damages against A who is more often 

than not impecunious. Another factor could be the insurance or compensation 

provisions of the Torrens statute. Since Frazer v Walker 828 in 1967 the legal profession 

has debated the concept of land transfer fraud and the in personam exceptions which today 

attempt to contribute shape and consistency to our land systems.         

 

In Frazer v Walker 829 the exceptions to indefeasibility were categorized as allowable claims 

against the registered proprietor. Land transfer fraud is actual dishonesty or moral turpitude 

by the registered proprietor whose interest is under attack, or their agent. In personam 

exceptions are rationalized as operating (in personam) on the conscience of the 
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registered proprietor to give the affected party rights in rem based on the principle that 

indefeasibility should not release registered proprietors from the consequences of at 

least some if not all their own actions or inactions. A detailed dissection of the law on 

the exceptions to indefeasibility is beyond the scope of this brief analysis but it can be 

noted that the Torrens system extinguishes almost every interest in land which is 

antecedent to registration and that in developing countries, those interests are more 

likely than not native entitlements.830 Indefeasibility is the source of uncertainty in the 

land systems in New Zealand and Fiji. It is now 155 years since the first Torrens system 

statute was enacted and this central plank of the legislation nevertheless remains 

uncertain in the two formative Torrens jurisdictions, Australia and New Zealand: Yet the 

statutes in Australia and New Zealand do not define the terms ‘indefeasible’ or ‘indefeasibility’. Indeed 

the statutes do not employ the terms.831 As a consequence, this uncertainty blurs the shape of 

an important element in the land systems: The principle divergence has been that Australian 

Courts have policed the fraud exception more strictly than their New Zealand counterparts….832 This 

means in effect is that land transfer fraud is more acceptable in Australia than it is in 

New Zealand. The central point of difference is whether willful blindness is fraud. Fiji 

courts appear to favor the more robust application developed by New Zealand courts.833   

 

Judicial interpretation of these key provisions is spread over 140 years and the central 

tension between transactional security and fraudulently willful blindness remains. In 

Assets Co v Mere Roihi the Privy Council authoritatively determined firstly that [t]he sections 

making registered certificates conclusive evidence of title are too clear to be got over. And that being so, 

secondly: [i]f the alleged cestui que trust is a rival claimant who can prove no trust apart from his own 

alleged ownership, it is plain that to treat him as a cestui que trust is to destroy all benefits from 

registration. Here the plaintiffs set up adverse title and nothing else, and to hold in their favor that there 

is any resulting or other trust entitling them to the property is, in their Lordships opinion, to do the very 

thing which registration is designed to prevent. And finally: by fraud in these [Torrens system] Acts is 

meant actual fraud, ie., dishonesty of some sort, not what is called constructive or equitable fraud – an 
                                                 
830 Mabo and Wik; but cf Faulkner and Nireaha Tamaki v Baker 
831 21st c p 3 
832 21st c p 4 
833 Queensland Insurance (Investments) Ltd v Ragg & Associates International Ltd [2004] FJHC 174     
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unfortunate expression and one very apt to mislead…it appears to their Lordships that the fraud which 

must be proved in order to invalidate the title of a registered purchaser for value…must be brought home 

to the person whose registered title is impeached or his agents. Fraud by persons from whom he claims 

does not affect him unless knowledge of it is brought home to him or his agents. The mere fact that he 

might have found out fraud if he had been more vigilant, and had made further enquiries which he 

omitted to make, does not of itself prove fraud on his part. But if it be shewn that his suspicions were 

aroused, and that he abstained from making enquiries for fear of learning the truth, the case is very 

different, and fraud may be properly ascribed to him.834 It is the third element in this judicial 

statement which has generated much of the uncertainty. Assets Co v Mere Roihi was one 

of three appeals concerning defective Native Land Court tenure conversion proceedings 

where all the respondents were Maori. In the third of these cases Assets Co v Teira 

Ranginui, Assets Co was registered as a transferee from the fraudster Kinross & Graham 

whose interest was held to be void by the NZ Court of Appeal. Assets Co was a bona 

fide purchaser from the fraudster and it was successful on all of the appeals. As a direct 

consequence of the facts in Teira Ranginui’s case Assets Co is now regarded as a leading 

authority on the doctrine of immediate indefeasibility.            

 

The plaintiff in Boyd v Mayor of Wellington835 was registered proprietor of land and 

buildings in Wellington. A Proclamation expropriating Boyd’s building was gazetted 

then registered under the Torrens system. Together with the Privy Council decision in 

Gibbs v Messer,836 the dissenting judgment of Salmond J in the New Zealand Court of 

Appeal in Boyd is leading authority on the doctrine of deferred indefeasibility which says 

that it is against logic and reason to allow registration under the Torrens system to 

perfect a void transaction: …the rule of indefeasibility of title does not mean that he who wrongly, 

however honestly, procures the registration of a void instrument or other void transaction thereby himself 

succeeds in validating that instrument or transaction in his own favor and so acquires an indefeasible 

title, with the result that he by his own wrong obtains the land, and leaves the Crown to compensate the 

true owner out of the Assurance Fund….I find nothing either in the Act or in the public policy which 

                                                 
834 [1905] AC 176; LexisNexis pp 22 and 28 
835 [1924] NZLR 174 
836 [1891] AC 248 
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underlies it sufficient to justify so remarkable an extension of the doctrine of indefeasibility of title.837 

The doctrine of immediate indefeasibility does exactly that, giving the new registered 

proprietor an indefeasible title which in the absence of fraud is immune to challenge by 

the former registered proprietor who is left to the mercy of the limited compensation 

provisions in the legislation. Salmond J says it is remarkable in its nature and consequences.838  

 

John Mugambwa argues that abolishing the principle of indefeasibility would be counterproductive 

and possibly disastrous to investment… but that the principle of indefeasibility is unsuitable to Papua 

New Guinea’s circumstances and he suggests that in a developing country where the land 

administration institutions are either ineffective, inert or corrupt the doctrine of 

deferred indefeasibility could be expressly enacted to cover any unregistered interests or 

claims and that upon expiration of a period of three years (or other period considered to be appropriate) 

from the date of registration [the title] shall become immune from any rival claims.839 This proposal 

would dramatically reduce the risk to iTaukei land owning units in Fiji on 

implementation of a freehold conversion policy in the Fiji Islands.       

 

5.05 Land administration 

In both New Zealand and Fiji there is a common history of difficulties arising from 

failures in the administrative capacity which underpins the Torrens legislation. This is 

the primary issue in the implementation of a tenure conversion policy in Fiji. In New 

Zealand the notorious state of survey data in the 19th century almost doomed it to early 

failure. Survey data in Fiji is reliable and comprehensive. Today the Registry in New 

Zealand is held in high regard. In Fiji in the 1990’s, it was discovered that in excess of 

21,500 documents had disappeared from the register.840 Approximately 10,000 dealings 

were affected and 3,200 deeds, 1,200 powers of attorney; 1,000 certificates of title, 1,600 

transfers, 1,600 crop liens, 720 native leases and 740 Crown leases disappeared.841 The 

                                                 
837 [1924] NZLR 1174, per Salmond J 
838 P 1205 
839 Torrens in the 21st Century 
840 Fiji Times, 14 March 1998, Penny Baba, p. 2: 21,500 documents go missing; Titles office hires consultant to 
improve; p. 3 Clean-up act ordered; Police, DPP intervention likely; Housing Authority helps find way out  
841 Ibid 
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Fijian Permanent Secretary for Lands responded to this saying: …some may have walked 

back in.842 It was clear at the time (1990s) that [b]asic economic theory postulates that national 

development is facilitated by a system of land registration that makes it possible for rights in land to be 

registered quickly, cheaply and with certainty.843 This unhappy state of affairs triggered 26 civil 

proceedings against the Registrar of Titles, and necessitated a laborious reconstruction 

process and culminated in Police investigation of over 20 cases of fraud. This problem 

remains, and it is part of the background institutional and administrative circumstances 

which are an impediment to a successful tenure conversion policy in Fiji. In both 

countries the coming of online registration will create a need for administrative 

correction of substantive errors. In both New Zealand and Fiji the Torrens legislation 

gives the Registrar of Titles this power where the issues are demonstrably plain or where 

there is deliberate wrongdoing. It would be counterproductive to the efficient and cost 

effective administration of the Torrens system to make that power subject to a court 

determination which on the case law is currently the position.844  

 

This thesis focuses on registration of estates or interests in freehold land, noting that the 

registration systems and procedures also apply to interests in state land or native land. 

Leasehold interests in state land 845 and native land 846 shall be subject to the provisions of the 

Land Transfer Act [Cap 131].847 In Fiji this discussion concerns much of the 

commercially productive land in the country. The registered proprietor of an estate or 

interest in Torrens system land or native land has a statutory entitlement arising not 

from the antecedent transaction but from the act of registration itself. In common law 

jurisdictions, the state is regarded as the only source 848 of freehold title to land, so under 

the Torrens system, estates and interests are derivative in the sense that they must be 

carved out of the estate of the state in demesne. In 1290, subinfeudation was abolished by 

                                                 
842 Ibid 
843 Ibid 
844 Star Amusements v Prasad 
845 State Lands Act s. 12(2) 
846 Native Land Trust Act s.10(2) 
847 Land Transfer Act [Cap 131] (Fiji) s. 5 (c) which is mandatory, also amongst other things catches all 
mining leases  
848 R v Symonds (1847) NZPCC 387 
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the Statute Quia Emptores. Thereafter …every free tenant had the right to alienate by 

substitution…without having to obtain the lord’s consent.849  From the 14th century until Torrens 

statutes were enacted, the state had no part in transferring a fee simple estate from one 

subject to another. The transfer was direct from vendor to purchaser.  

 

The surrender and re-grant principle was at the heart of the original Torrens concept of 

transfer: [the Torrens system has the effect of] cutting off the retrospective or derivative character of the 

title upon each transfer or transmission, so that each freeholder is in the same position as a grantee direct 

from the Crown. 850  The Privy Council in Frazer v Walker says: …registration is effective to vest 

and to divest title and to protect the registered proprietor against adverse claims. 851 A transferee’s 

Torrens estate or interest is derived not from the transferor as it was under the deeds 

system but from the Crown or the State by an executive act of registration under the 

statute. 852 As part of a substantial body of Torrens system case law the Fiji Courts have 

embraced the cardinal principle that [i]n Fiji under the Torrens system of land registration, the 

register is everything: Subaramani & Anor v Dharam Sheela & Ors [1982] 28 FLR 82.853 But if 

registration is decisive the [addition or] removal of any entry or memorial is tantamount to the 

destruction of existing ownership rights.854 The Registrar’s quasi-judicial power to correct the 

register does just that. Notwithstanding perceptions that: [t]he Registrar is busy enough 

without having to conduct hearings and enquiries as to merits of applications 855 and the manner in 

which the Registrar of Titles has acted in registering the interests of the Plaintiffs in this case is 

deplorable and not what is expected of an officer on whom much confidence and trust is placed,856 the 

integrity of the register assists in the Registrar’s administrative functions. The principles 

                                                 
849 Hinde McMorland & Sim (2nd) “Land Law in New Zealand” Vol I, (herein “HMcM”) at 20, par 2.010 
850 Breskvar v Wall (1971) 126 CLR 376 per Windeyer J at par 1 
851 [1967] 1 AC 569 
852 See Peter Butt, (1998) 72 ALJ, 258 and (1999) 73 ALJ 712 
853 Raihman v Chand [2012 FJHC 1400; HBC184.2012 (30 October 2012); Fels v Knowles (1906) 26 NZLR 
604 (CA) at 619 per Edwards J  
854 Struan S “Indefeasibility of Title and the Registrar’s ‘Unwelcome’ s. 81 powers”, [1999] CanterLawRw 2; (1999) 7 
Canterbury Law Review 246, text at nn. 43-44 
855 Rapchand Holdings Ltd v Native land Trust Board [2010] FJHC 208; HBC438.2003L (16 June 2010, per Inoke 
J at par 20, concerning Land Transfer Act [Cap 131] s. 57   
856 Star Amusements v Prasad [2012] FJCA 57; AG v Kumar and Riley [1985] FJCA 10; [1985] 31 FLR 23 
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of ‘good governance’ and administration depend on a swift and just 857 quasi-judicial process 

for correcting and rectifying the register. Where there is deliberate wrongdoing,858 and the 

issues are demonstrably plain, 859 there is no need for a full scale trial of questions of title.860 The 

Registrar is by statutory definition a fit and proper person861 with integrity, 862 and requisite 

knowledge, the Registrar has the opportunity to cost effectively determine substantive 

property rights at first instance.863  

 

In many societies, ownership provides an important database or reference point for 

governments to levy and collect taxes to provide capital for expenditure on defense, 

infrastructure and social amenity. The land is where we live; it provides natural 

resources like water, timber and minerals; it is where we do business; and along with 

labor and capital, it is a factor in production. It has been said that access to land is part of 

the right to life. 864 It has also been said that land is the father of money 865 but people will not 

apply labor or capital to its development, and banks will not lend against it as security if 

the rules governing entitlement are not certain and secure. Torrens system law is a 

complex tapestry of interacting rules and principles which may appear to be conflicting 

or contradictory. LTA (Fiji) s. 39(1) for example says: the registered proprietor of any land 

…shall except in case of fraud, hold the same subject to such encumbrances as may be notified on the 

folium of the register, constituted by the instrument of title thereto, but absolutely free from all other 

encumbrances whatsoever except- [3 minor statutory exceptions]. But these clear words do not 

give the registered proprietor immunity against claims in personam. For example, the 

equitable interest of a purchaser, under a specifically enforceable agreement for sale and 

purchase, is a personal claim against the registered proprietor which gives relief in rem by 

defeating a paramount or indefeasible estate. The Torrens System of title by registration 
                                                 
857 “[t]he machinery of the Land Transfer Act must not be used as the means of cheating another of a known, existing 
right”; Loke Yew v Port Swettenham Rubber Co Ltd [1913] AC 491 at 504 per Lord Moulton 
858 Housing Corporation of New Zealand v Maori Trustee [1988] 2 NZLR 662 at 701, per McGechan J 
859 Re McCarthy and Collins (1901) 19 NZLR 545; Duthie v DLR (1911) 31 NZLR 245 at 250, per Sim J 
860 HMcM, p 403; New Zealand Law Commission Issues Paper 10,  p 70, fn 271; ibid  
861 Land Transfer Act (Fiji) s.6 
862 Star Amusements Ltd v Prasad [2012] FJCA 57; ABU0065.2011 (28 September 2012) par 29 “an officer on 
whom much confidence and trust is placed” 
863 For eg see LTA (Fiji) ss. 57, 87, 92, 131, 135, 141 and 166  
864 ILO Convention No 169, Art 14 
865 Tamati Ranapiri, Te Wananga, 24 September 1874. Quoted in Taranaki Report at p 277  
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is generally regarded as an overlay on the underlying common law: [t]he [Torrens] 

system…is superimposed upon the principles of the common law: it does not replace them. 866  

 

The Privy Council advice in Frazer v Walker is the leading authority on this issue: …the 

general principle [is] that registration under the Land Transfer Act confers upon the registered 

proprietor a title to the interest of which he is registered which is immune from adverse claims, other than 

those specifically excepted. 867 Lord Wilberforce then says: [i]n doing so [their Lordships] wish to 

make clear that this principle in no way denies the right of a plaintiff to bring against a registered 

proprietor a claim in personam, founded in law or in equity, for such relief as a Court acting in 

personam may grant. 868 Lord Wilberforce goes on to say: [t]he powers of the Registrar under s. 

81 [see: LTA (Fiji) s. 166] are significant and extensive (see Assets Co. case (supra))…. As well as 

in the case of fraud, where any grant, certificate, instrument, entry or endorsement has been wrongfully 

obtained or is wrongfully retained, the Registrar has power of cancellation and correction….It is clear, in 

any event, that s.81 must be read with and subject to s.183 [protection of bona fide purchasers section] 

with the consequence that the exercise of the Registrar’s powers must be limited to the period before a 

bona fide purchaser, or mortgagee, acquires a title under the latter section [emphasis added]. 869 Justice 

McGechan in Housing Corporation of New Zealand v Maori Trustee reluctantly concluded 

from this that: …s. 81 [the Registrar’s substantive power to correct] is alive and well…870  

 

The caveat procedure is the statutory mechanism for protecting unregistered interests 

until substantive issues can be resolved by the Court. Apart from ensuring formal 

correctness, the Registrar’s function is essentially administrative. LTA (Fiji) s. 131(1) 

goes further, providing that [t]he Registrar may enter a caveat on behalf of the Crown…to 

prohibit any dealing with any land…for the prevention of any fraud or improper dealing. This 

provision enables the Registrar to protect the State from obligations arising under LTA 

(Fiji) s. 140(b). The caveat procedure is there to protect unregistered interests and it 

would be un-necessary if registration was conclusive. The process for challenging these 

                                                 
866 HMcM, 189, par 7.003 
867 [1967] 1 AC 569 
868 [1967] NZLR 1069 at 1078 
869 Ibid at 1079 
870 [1988] 2 NZLR 662 at 699 
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caveats in the Fijian Torrens statute is under ss. 109(2), 110(3) and 116(1) where either 

party may bring a proceeding to remove the caveat or to extend it as the case may be, or 

to substantiate the claim. If this is not done the caveat lapses or it is removed. Under s. 

164(1) the registered proprietor or other interested person may summons the Registrar 

to substantiate grounds. The Registrar’s function in both cases is essentially 

administrative, with determination of the substantive rights of an unregistered interest 

holder in a court proceeding. Torrens legislation is however littered with illustrations 

where the Registrar has what appears to be quasi-judicial power to determine substantive 

property rights upon proof to his satisfaction. 871    

 

The subdivision process is the source of many title disputes in Fiji. Part of the 

“subdivisions problem” was described by the Fiji Attorney General in a press release 

dated 25 October 2011 in these words: …deposited plans contain actual details of the 

subdivision, including the creation of roads, road reserves, restrictive covenants, easements and other 

encumbrances….in a number of cases, the instruments of title of subdivided lots have been created 

fraudulently or erroneously, as the legal encumbrances outlined in the deposited plans have not been 

entered into the instrument of title.  The Land Transfer Act (Amendment) Decree of 2011 is a 

response to the clearest source of disputes, concerning errors or omissions in the 

registration of easements which are evident on a deposited plan of the subdivision. The 

Registrar is now authorized or obliged to rectify these errors or omissions and full 

blown court proceedings are thereby avoided. The Court of Appeal decision in Nandan v 

Datt 872 is one illustration of the mischief, but the problem goes further back in the 

process to implementation of the subdivision consent conditions. Sutton v O’Kane is a 

New Zealand Court of Appeal decision on an unregistered right of way easement. In 

this case a subdivision plan showed Lot 1 having a right of way over Lot 2. When the 

Sutton’s inspected Lot 2 they saw that Mr O’Kane the owner of Lot 1 was using a 

sealed access over Lot 2 as the only means of access to his garage. O’Kane had spent a 

considerable sum of money in reliance. The transfer to the Suttons obliquely mentioned 

a right of way over Lot 2 and after registration the Suttons’ allowed O’Kane to continue 
                                                 
871 See LTA (Fiji) ss. 57, 87, 92, 131, 135, 141 and 166  
872 [1984] FJCA 5; Civil Appeal No 29 of 1982 (21 March 1984) 
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using it. They subsequently fell out and the Court of Appeal by a majority of 2:1 held 

there was no right of way, describing the Suttons’ conduct as unneighbourly but not 

fraudulent. Under the Land Transfer (Amendment) Decree 2011 the Fiji Registrar of Titles 

now has statutory power for example to register the easement for Lot 1 in this case.  

 

The subdivision process involves three discrete functions: planning, surveying and the 

issuing of titles. The sub-divider prepares a subdivision scheme plan and makes an 

application for planning or subdivision approval. Consent is given subject to conditions 

designed to ensure that subdivided lots have access, infrastructure and utilities and that 

various public amenities like open space and foreshore reserves are protected. At this 

point subdivided lots are usually offered for sale “off the plan” and purchaser’s pay 

deposits. Unregistered 3rd party rights in personam against the sub-divider arise at this 

point in the subdivision process. Then the survey plan is done by a registered surveyor. 

The sub-divider then lodges that plan with an application for titles at the Titles Office 

and the Registrar issues titles for settlement of the lot sales agreements. This process 

gives the Registrar an administrative function. Integrity across the process is presumed 

but problems arise when plans are signed off before planning consent conditions for 

access and recreation amenities have been met, when those requirements are not 

recorded on the survey plans and before infrastructure such as water supply and 

drainage have been provided. Subdivision consent conditions are often not evident on 

survey plans deposited at the Titles Office and where the sub-divider’s solicitor also acts 

for the purchaser, instruments of title of sub-divided lots prepared from those plans can 

be regarded as fraudulent or erroneous because: details of the subdivision, including the creation 

of roads, road reserves, restrictive covenants, easements and other encumbrances are omitted from the 

titles. In some cases it is demonstrably clear that these errors have also meant that some lot 

owners have abused their position at the expense of the legally vested interests of other lot owners. 

Continual conflict, incompetence or fraud on settlement has created a Pandora’s’ box of 

unregistered interests in Torrens System land in Fiji. The same situation, or worse, is 

inevitable even when online registration processes are established.       
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The subdivision process in Fiji is complex and fragmented. The authorities reliance is 

placed (or misplaced as sometimes appears to be reality) on the integrity of the 

registered surveyor and the sub-divider’s solicitor. For the process to work effectively, 

integrity across the participants is important. When corruption or incompetence occurs 

it is essential to have an effective supervision mechanism. The obvious person to have 

charge of this supervisory function at first instance is the Registrar of Titles but cost 

effective certainty and security of title to land is essential in modern society, so quasi-

judicial activity determining substantive rights frequently occurs outside the courts. 873 

LTA (Fiji) s. 130 gives the Registrar power to administer oaths or take a declaration in lieu of an 

oath but it is not certain that section 166 of the Act as it stands contemplates substantive 

determination of rights by the Registrar. Revival of the substantive determination 

concept has not been embraced by the courts or by academics.874 It has nevertheless 

been suggested875 that the LTA (NZ) s. 81 powers 876 to substantively rectify or correct 

might ultimately prove crucial to the efficacy of a computerized register where law 

practitioners do the conveyancing because there has, historically, been a substantial error rate in 

documents that are submitted for registration.877 In Queensland the Registrar has a judicial 

function under sections 15-19 of the Land Titles Act 1994 which gives power to correct 

the register by supplying omissions. Where the issues are demonstrably plain,878 where 

there is deliberate wrongdoing, 879 and there is clearly no need for a full scale trial of questions of 

title880 as a matter of public policy the integrity of the register and the objects of the 

Torrens system benefit from the Registrar’s robust quasi-judicial power to correct. 

 

                                                 
873 Town Planning Act s. 5; Environment Management Act s. 31(4) 
874 Grinlinton D “The Registrar’s Powers of Correction” at pp 217-246 in Grinlinton D (ed) “Torrens in the 
Twenty-first Century”, LexisNexis, Wellington, 2003  
875 ibid 
876 See LTA (Fiji) s. 166 
877 Ibid: in 2003 recent advice from Land Information New Zealand indicates an overall error rate of 8-10 
per cent, but this does not include ‘requisitions’, and current policy is to reject dealings that are 
fundamentally wrong. The anecdotal evidence of many practitioners suggests a rate closer to 15-20 per 
cent depending upon location. 
878 Re McCarthy and Collins (1901) 19 NZLR 545; Duthie v DLR (1911) 31 NZLR 245 at 250, per Sim J  
879 Housing Corporation of New Zealand v Maori Trustee [1988] 2 NZLR 662 at 701, per McGechan J 
880 HMcM, p 403; New Zealand Law Commission Issues Paper 10,  p 70, fn 271; ibid 
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The New Zealand Law Commission has said that the Registrar is not equipped to determine 

issues involving fraud or wrongdoing. 881 A factual matrix which supports robust application of 

supervisory powers by the Registrar is set out in Eli Fong v Edmund March,882 a case of 

fraud by a registered surveyor acting as a fiduciary. Eli Fong was the nephew of Tom 

Nabong. Tomanita was Tom Nabong’s mother. Edmund March was a registered 

surveyor. Tom Nabong owned approximately 350 acres of freehold land at Savusavu in 

1974 when Tom and Tomanita gave Edmund March a power of attorney as security for 

a loan of $500 already advanced and such other sums as the donee may in his absolute discretion 

advance from time to time…. The land was subsequently mortgaged to Barclay’s Bank and a 

substantial amount of it was sold under this power of attorney to bona fide purchasers 

for value. Edmund March did not account for any of the proceeds and in 1987 Tom 

Nabong issued proceedings. In December 1992 Edmund March transferred a further 

four acres to himself. Tom died in 1999. In 2006 Justice Coventry gave judgment for Eli 

Fong but the restitutionary or compensatory rights had almost evaporated. This case 

highlights the consequences of transactional security under the Torrens system. In Fiji 

the Registrar is a Legal Services Commission appointment. The appointee must be a fit 

and proper person 883 responsible for the integrity of the register. The Registrar is central to 

efficient cost and time management of a statutory scheme designed to deliver certainty 

and security in the system governing entitlement to land. Quasi-judicial powers to 

correct should not be regarded as an anachronism and indeed this conclusion is now an 

integral part of the on-line registration process in New Zealand. 

 

In Stephens’s v Nunnink884 the defendant developer Nunnink drafted four linked right of 

way easements purporting to give the foreign investor and purchaser Stephens access to 

the Savusavu/Labasa Highway. Nunnink is Fijian real estate agent in the Savusavu area 

of Fiji. Relations between the developer and purchaser reached a flashpoint, including a 

Police complaint by Nunnink that Stephens was trespassing, when Stephens discovered 

that the fifth Nunnink easement arrived on the Stephens boundary at a point, so that 
                                                 
881 NZ Law Commission “Review of the Land Transfer Act 1952, Issues Paper 10, October 2008, p 70 
882 Unreported FJHC, Civil Action No 0127 of 1994, 12 May 2006, per Coventry J 
883 LTA (Fiji) s. 6 
884 Fiji High Court HBC 204 of 2004 and HBC 96 of 2006 
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access to Stephens land was legally impossible. On further investigation Stephens 

discovered that easements over the other four properties giving access to the highway 

did not include Stephen’s land as a dominant tenement, so that the easements gave no 

legal right of way. Proceedings in the Fiji High Court were commenced by Stephens in 

2004. Stephens has had no legal access to his land since then. In February 2013 the 

High Court considered the right of way issue as a preliminary point. That issue was 

reserved and at the time of writing, no decision on the preliminary point has been 

delivered and Stephens has been unable to access his land since 2004. In Wakaya Limited 

v Nusbaum885 the High Court at Suva granted the plaintiff developer an injunction in 

August 2010 preventing access to the foreign investor defendants land on Wakaya 

Island, in Fiji. The beneficial owner of the plaintiff developer is a Canadian billionaire 

who has been awarded the Order of Fiji. Again the Fiji Police were enlisted and trespass 

prosecution was threatened. Access to the defendants’ land was a condition of the 

original subdivision approval, but the defendants in this case still do not have legal 

access to their land. A road dedication memorial dedicates a piece of wasteland off to 

the side of the road and it therefore does not dedicate the island’s road. A registered 

access easement is noted on 40 separate deposited plans for the island but does not 

reach the foreshore because it is not registered against the plaintiff’s residue land 

between the easement and the high tide mark. The easement was unlawfully certified 

correct on behalf of the defendants’ predecessor in title, by the solicitor for the plaintiff. 

The defendants lodged a caveat to protect the easement in October 2013. There was a 

hearing in May 2014 but that decision is reserved.  At the time of writing, this matter 

has still not been set down for trial and the defendants still have no legal access to their 

land. In State v Director Department of Town and Country Planning, ex parte De La Mare 886 the 

issue again was access to a foreshore reserve. In this case the developer is a Fijian and 

the applicant is a South African investor. Again the Fiji Police were enlisted and this 

time again they arrested the foreign investor for trespass. The reserve was a subdivision 
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consent condition imposed by the Director of Town and Country Planning; it is noted 

on the deposited plan, but the title has been surveyed to include the beach below high 

tide mark, so the Police have charged the applicant with trespass, this time for walking 

on the beach. The Fijian Registrar of Titles has statutory power to act in all three cases 

to correct errors and forestall costly and protracted legal proceedings. In Star Amusements 

v Prasad887 the power to correct was employed to rectify a clerical error in the registration 

of a judgment. The proceedings commenced in the Fijian High Court in 2008. The date 

was incorrectly recorded in the memorial as 18 January 2007 and not 18 January 2008. 

Statutory protection expires after six months. Rectification had the effect of making a 

subsequent transfer and a mortgage subject to the judgment. The Registrar’s correction 

was first upheld by the Fijian Court of Appeal in 2012888 and then later quashed by the 

Supreme Court on 23 August 2013.889 In ANZ Banking Group v Acting Registrar of Titles890 

the Fijian High Court ultimately determined after two separate proceedings that the 

same caveat which had been given two different caveat numbers by the Acting Registrar 

of Titles should be removed. The caveat encumbered the title for 14 months until the 

second High Court ruling and if ever there was a case for using the Registrar’s power to 

correct, by removing the second caveat from the certificate of title, this was it. These 

cases illustrate the parlous state of Torrens system administration in Fiji.891           

        

5.06 Conclusion 

Viscount Haldane in his seminal advice in Amodu Tijani 892 highlights the wide scope for 

different perceptions of native entitlements in colonial land tenure law, ranging from a 

mere usufruct to an entitlement equivalent to freehold. This meant that in CANZUS 

countries such as New Zealand the colonial society was substantially built on Maori 

dispossession. In Fiji, the same common law and its product colonial land tenure 

operated to protect iTaukei ownership which is alien to and independent of the law of England 

                                                 
887 Star Amusements v Prasad [2013] FJSC 8 
888 Star Amusements v Prasad [2012] FJCA 57 (28 September 2012) 
889 Star Amusements v Prasad [2013] FJSC 8 
890 [2013] FJHC 514 (4 October 2013) 
891 The Land Sales Amendment Act 2014 is a further recent illustration of the vulnerabilities 
892 [1921] AC 399 
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as received law of this Dominion.893 Colonial land tenure in the early colonial period was 

founded on the common law maxim nemo dat quod non habet which gave priority to a 

prior entitlement. The Torrens system was introduced to colonial land tenure in New 

Zealand and Fiji in the 1870s’ which reversed this position giving priority to subsequent 

registered interests. The Torrens system operates to the significant detriment of native 

entitlements which pre-date entitlements under the imported colonial tenure system. In 

New Zealand the Torrens system swamped Maori customary ownership, but in Fiji the 

two systems coexist with little tension evident between them. As a consequence of a 

comprehensive tenure conversion process there is almost no Maori customary land in 

New Zealand today: resources are not communally owned and they are generally 

utilized. In Fiji much of the land resource base is on or in native land which cannot be 

sold or mortgaged to release the working capital essential for development. The land 

system is a pluralist hybrid. 91% of the land mass is held under iTaukei native title, and 

the remainder is either freehold or state land. As noted in chapter 3, leases of native 

land and state land are registrable under the Fiji Land Transfer Act [Cap 131] which 

gives the lessee security of title. The standard term for these leases is now 99 years, and 

these leases can be renewed in perpetuity under the Land Use Decree 2010. In post-

colonial Fiji the defining issues are the effectiveness of the institutions and the land 

administration system generally. These issues are appropriately highlighted in the 

current Fiji Government’s 2014 election manifesto: For too long, landowners have leased out 

land for others to develop and make huge profits. Post-colonial development evident in recent 

native title case law is discussed next at chapters 6 and 7 of this thesis, as a foundation 

for the discussion of principles and application at chapter 8. The recent law analyzed in 

chapters 6 and 7 is persuasive precedent that the courts in Fiji can be expected to draw 

on to interpret post-colonial land reform legislation implementing tenure conversion.     

 

  

                                                 
893 Dikau (No 1) at p 7 
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6. Recent law (outline)__________________________________________ 

This chapter builds on earlier discussion of the common law as a global system of law 

and the demonstrated cross-pollinating impact of judicial thought in other jurisdictions 

by analyzing a selection of recent common law judgments on native title from 

jurisdictions which either challenge or reinforce the positivist colonial exercise of 

expropriatory legislative and executive power. These cases show the growing tension in 

a wider post-colonial common law context, between and exercise of plenary power, the 

sanctity of vested proprietary rights, and the application of human rights principles in 

the protection of native entitlements to land. This chapter together with chapter 7 

which addresses New Zealand and Fijian court decisions, shows the extent to which 

post-colonial common law courts are globally establishing remedial principles to protect 

native entitlements where the tenure conversion process causes native dispossession. 

This chapter shows how the global common law context has changed since the time of 

the catastrophic colonial New Zealand tenure conversion process in the 1800s’.       

 

6.01 Richtersveld Community v Alexkor (South Africa, 14/10/03) 

In this case there are significant findings; firstly that sufficient connection with the 

subject land could be maintained after it was fenced off and separated from the 

indigenous reserve by corridor farms; secondly that the reservation of 300,000ha did not 

of itself extinguish native title on the balance of the land; and third, that it was 

discriminatory to treat the Richtersveldt Communities land as Crown land. This 

judgment examines the application of common law native title principles within the four 

walls of statutory restitution of land rights in the aftermath of apartheid era policies. 

The Richtersveldt is a vast territory of some 500,000 hectares with a total population of 

only about 3,500 people. It forms part of a larger area known as Little Namaqualand in 

the north-western corner of Northern Cape Province in South Africa. The ‘subject land’ 

is part of the Richtersveld; it is a narrow strip of land comprising 7 farms stretching 

more than 120km along the coast; it is about 85,000 hectares, it is remote and 
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inhospitable894 but it contains significant mineral resources including diamonds. 

Hottentots have lived there for a long time,895 long before initial colonization of the 

Cape by the Dutch East India Company in 1652. The Richtersveld communities are 

Nama-Khoi Hottentots living in 4 villages on 300,000ha of land in the Richtersveld 

Reserve, separated from the subject land by corridor farms, it is a semi-nomadic, 

pastoral hunter/gatherer society necessitated by the arid, semi-desert environment and 

depending on seasons and rainfall.896 On 23 December 1847 the British extended the 

Cape Colony boundary by Proclamation to include the subject land: …the undisputed facts 

of this case show that the Richtersveld community, living on the margin of history on the edge of the 

country, was largely ignored by successive governments….In the result they were left in undisturbed 

possession of the land which was never taken from them for settling colonists. The Richtersveld 

communities had for a long time enjoyed exclusive beneficial occupation of the whole of the 

Richtersveld in the course of their semi-nomadic existence 897 but when diamonds were discovered 

in 1925 they were gradually dispossessed as the government granted more and more 

licenses to dig diamonds. In 1957 the subject land was fenced off and dispossession was 

complete when the government granted title to Alexkor Ltd in 1994.898 

 

Richtersveld Community v Alexkor addresses a dispossession claim made under Ch IIIA of 

the South African Restitution of Land Rights Act No 22 of 1994 (“RLRA”). The first 

instance decision in the Land Claims Court (“LCC”)899 was overturned in the Supreme 

Court of Appeal (“SCA”).900 The Constitutional Court (“CCT”)901 affirming the 

judgment and reasoning of the Court of Appeal, remitted the matter back to the LCC 

where that court ultimately determined on 29 April 2004 that the Richtersveld people 

were entitled to restoration of the subject land and to compensation to be assessed at a 

full hearing. On 1 December 2007 the Richtersveld Community signed a land claim 
                                                 
894 SCA at par 2 
895 SCA at par 14: “ a pastoralist presence in the Richtersveld as early as 700AD…the core population of the 
Richtersveld had been there for over 1,000 years.” 
896 LCC at par 58 
897 SCA at par 22 
898 LCC 
899 2001 (3) SA 1293, judgment 22/03/01 
900 2003 (6) SA 104; [2003] ZASCA 14, judgment 24/03/03 
901 Alexkor v Richtersveld Community, unreported, (2003) CCT 19/03, judgment 14/10/03 
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settlement agreement with the South African government, taking title to 194,600 hectares of 

ancestral land in the Richtersveld, including an 84,000 hectare strip of diamond bearing 

land currently being mined by state owned Alexkor Ltd. This settlement agreement also 

provided for a R190 million extraordinary reparation payment; R50 million development 

grant; transfer of 49% of the shares of Alexkor Ltd with pre-emptive rights over the 

remaining 51% and recapitalization of Alexkor amounting to R200 million.902 The entire 

cost of restitution in this proceeding fell on the post-apartheid South African 

government. The diamond land alone is said to be worth of R10 billion, generating 

revenue of approximately R84 million per annum. Marcia Barry’s opinion is that:[a] 

theory of restorative justice requires not only that the victim be compensated but also that the wrongdoers 

be disgorged of their ill-gotten gains. The second element of the justice equation is not being met. 903  The 

South African Constitution protects property rights and limits expropriation to public 

purposes thereby effectively insulating white South Africans from the costs of 

restitution.904 Many, if not all, of the profiteers have now left the country anyway. Given 

the enormous mineral wealth extracted from South Africa initially whilst it was a British 

colony and then under the Apartheid regime, compensation for dispossession 

grievances rooted in colonial era land policies appears to have been something that in 

1994 the South African government was simply not willing to entertain. The Restitution 

of Land Rights Act [RLRA] in South African law provides a statutory cutoff date of 19 

June 1913, being the operative date of the Native Land Act, one of the foundation stones 

of the apartheid state. That cut-off date appears to have been generally accepted before 

the SCA judgment in March 2003 as legislative intent to limit dispossession claims to 

those directly resulting from “spatial apartheid” laws or practices. The LCC judgment 

opted to give effect to these policy imperatives. Judgment in the SCA is significant for 

many reasons. The CCT affirmation of the SCA reasoning has been cited with approval 

in Sagong Tasi v Selangor 905 and in Aurelio Cal v Belize 906 In the Land Claims Court (LCC) 

                                                 
902 Legalbrief Today, “Richtersvelders to celebrate return of land and mining rights” Tuesday, 27 November 2007 
903 Marcia Barry: Now Another Thing Must Happen: Richtersveld and the Dilemmas of Land Reform in Post-
Apartheid South Africa (2004) 20 SAJHR 355 at 375  
904 M Minow, Between Vengeance and Forgiveness: Facing History after Genocide and Mass Violence, 1998, at 109 
905 Rayuan Sivil No. B-02 419-2002 
906 Belize Supreme Court, 18 October 2007 
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Gildenhuys AJ held that no native title rights survived annexation by the British in 1847; 

the Richtersveld was terra nullius because the community was not civilized enough to 

have rights to land recognized by the common law; and Little Namaqualand became 

Crown land at that time. 907 His Honor went further, to say that: [a]s far as I could ascertain, 

the doctrine [of native title] has never been recognized in any sub-Saharan African country; that he 

had no jurisdiction to “develop” the common law; and that …where legislation is enacted giving 

effect to a constitutional right…it is in any event not permissible for a court to develop the law to give 

further and better effect to such right. 908  

    

The Richtersveldt case turned on the meaning of the RLRA words: dispossession of a right 

in land resulting from racially discriminatory laws or practices. The main issues therefore concern 

the relevance of common law native title authorities within the four walls of the RLRA. 

Gildenhuys AJ felt driven to conclude that because at the population of the area was 

uncivilized the Richtersveld was therefore terra nullius.909 The LCC judgment is built on 

the expanded concept of terra nullius as territory that is not populated by civilized people 

and on the doctrine of recognition which requires an Act of the sovereign in recognition of 

pre-existing rights.910 Lord Sumner in 1919 in Re Southern Rhodesia said: Some tribes are so 

low in the scale of social organization that their usages and conceptions of rights and duties are not to be 

reconciled with the institutions or the legal ideas of civilized society. Such a gulf cannot be bridged, it 

would be idle to impute to such people some shadow of the rights known to our law and then transmute 

it into the substance of transferable rights of property as we know them. 911 And in 1924, Lord 

Dunedin in 1924 in Vajesingji Joravarsingji v Secretary of State for India 912 is regarded a 

definitive statement of the doctrine of recognition: [W]hen a territory is acquired by a 

sovereign state for the first time that is an act of State. It matters not how the acquisition has been 

brought about. It may be conquest, it may be by cession following on treaty, and it may be by occupation 

                                                 
907 LCC pars 37-43 
908 At fn 97 
909 SCA at par 35 
910 SCA at par 53; Vajesingji Joravarsingji v Secretary of State for India (1924) LR 51 Ind App 357 at 360; and see 
the expressions of a similar sentiment in Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72 per 
Prendergast CJ and Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 (NT SC) per Blackburn J  
911 [1919] AC 211 (PC) at 233 
912 (1924) LR 51 Ind App 357  
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of territory unoccupied by a recognized ruler. In all cases the result is the same. Any inhabitant of the 

territory can only make good in the municipal Courts established by the new sovereign such rights as 

that sovereign has, through his officers, recognized. Such rights as he had under the rule of predecessors 

avail him nothing.913 These authorities set the tone of the South African LCC judgment in 

favor of Alexkor and the court went on to find,914 following its earlier judgment in 

Minister of Land Affairs v Siamdien, 915 that the words: dispossessed of a right in land…as a result 

of racially discriminatory laws or practices 916 should be restricted by reading in the words 

designed to bring about spatial apartheid. 917 It refused leave to appeal. The crucial LCC 

finding of fact is that the Richtersveld Community had maintained its identity as a 

community918 even with the absorption of bastars and trekboere, the civilizing missionary 

influence and the development of village settlements at Kuboes, Saddrift, Lekkersing 

and Eksteenfontein in the Richtersveld Reserve. Their identity as a community was 

accepted as correct by Alexkor and was not at issue in the Supreme Court of Appeal 

(SCA): …the appellant community has maintained its identity as a people and the essential attributes 

and characteristics of their forebears and the society and culture of earlier times. 919  

 

The SCA judgment in 2003 proceeded on a different basis. Section 1 of the RLRA 

defines a right in land as including customary law interest and in the SCA: One of the components 

of the culture of the Richtersveld people was the customary rules relating to their entitlement to and use 

and occupation of this land…to the exclusion of all other people….Non-members had no such rights 

and had to obtain permission to use the land for which they sometimes had to pay.920 The 

respondents conceded: that at the time of annexation the Richtersveld people had a customary law 

interest under their indigenous customary law entitling them to exclusive occupation and use of the 

subject land and that this interest was akin to the right of ownership held under common law. 921 The 

SCA judgment is based on a finding that the community had a customary law interest at the 
                                                 
913 Ibid at 360 
914 LCC at pars 76-96 
915 1999 (1) BCLR 413 (LCC) at par 93 
916 s. 2(1)(d) RLRA 
917 SCA at par 97 
918 LCC at pars 66-75 
919 SCA at par 5 
920 SCA at par 18 
921 SCA at par 26-27 
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time of annexation but expressly declined to find that that interest amounts to a 

common law native title. The Court says: In view of my conclusion that a customary law 

interest…has been established in the present case, it is not necessary to pursue the matter any further 

and it becomes unnecessary to decide whether the doctrine [of native title] forms part of our common law 

or whether our common law should develop to recognize aboriginal rights.922 After briefly 

considering the doctrine of aboriginal or native rights923 the SCA concludes, given the 

apparent uncertainty of the place in South African jurisprudence influenced by Dutch 

civil law, of the concept of radical title, that it was unnecessary to go further than was 

needed to decide the case.924 The reasoning of the SCA and the authorities cited suggest 

that a customary law interest might also be a common law [native] title nevertheless.925 

 

This was the conclusion reached in 2003 by the Malaysian Court of Appeal in Selangor v 
Sagong Tasi 926 citing the Richtersveldt CCT judgment saying: The fact that the plaintiffs enjoy a 
community title by custom is nothing out of the ordinary. The Privy Council in Amodu Tijani 
recognized the existence of such title in other jurisdictions. That concept has been re-affirmed by the 
Constitutional Court of South Africa in Alexkor Ltd v Richtersveld Community (2003) 12 BCLR 
130. Chaskalson CJ said: ‘In light of the evidence and of the findings by the SCA [Supreme Court of 
Appeal] and the LCC [Land Claims Court], we are of the view that the real character of the title that 
the Richtersveld Community possessed in the subject land was a right of communal ownership under 
indigenous law. The content of that right included the right to exclusive occupation and use of the subject 
land by members of the Community. The Community had the right to use its water, to use its land for 
grazing and hunting and to exploit its natural resources, above and beneath the surface. It follows 
therefore that prior to annexation the Richtersveld Community had a right of ownership in the subject 
land under indigenous law.’ 927 Gopal Sri Ram JCA in Sagong Tasi clearly equates a right of 
communal ownership under indigenous law evident in the Richtersveld case, with common law 
aboriginal title. The rights held by the Richtersveld Community may constitute a 
common law aboriginal title, or not, but they are rights akin to those held under common law 

                                                 
922 SCA at par 43 
923 SCA at pars 36-41 
924 SCA at par 43 
925 See Sagong Tasi and Aurelio Cal 
926 MCA http://www.malaysianbar.org.mv/content/view/1835/27/27 per Gopal Sri Ram JCA at par 32 
927 (2003) 12 BCLR 130, per Chaskalson CJ 
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ownership and the issue is whether the customary law interest survives annexation not 
whether or not …aboriginal title can be a legitimate and workable part of South African law. 928 In 

the CCA judgment: The Respondents, furthermore, in this Court expressly disavowed any suggestion 
that as a matter of fact the Richtersveld people were insufficiently civilized for purposes of the application 
of the rule. The Richtersveld could accordingly not have been regarded as terra nullius. 929  It is also 
evident that annexation of the Richtersveld in 1847 proceeded after consultation with 
the native community and appears to have been accepted by it on condition that the 
Colonial Government agreed to protect ons en ons volk onzen van ouds afbewoon den grond. 930 
 
The 1975 International Court of Justice Advisory Opinion on Western Sahara is referred to, 
and it states: Whatever differences of opinion there may have been among jurists, the State practice of 
the relevant period [late 1800's] indicates territories inhabited by tribes or peoples having a social and 
political organization were not regarded as terra nullius 931 and; ... agreements with local rulers, whether 
or not considered as an actual ‘cession’ of the territory, were regarded as derivative roots of title, and not 
original titles by occupation of terra nullius.932 The doctrine of recognition is a positivist 
doctrine that says validity of a native title to land depends on an Act of recognition by 
the new sovereign upon or subsequent to the acquisition of sovereignty. The doctrine of 
continuity says that aboriginal title continues until it is validly extinguished by the new 
sovereign. The doctrine of recognition ignores the terms of any treaty whereas the 
doctrine of continuity says that insofar as a treaty of cession is declaratory it is 
justiciable. The SCA says that the line of authority necessitating recognition of an 
aboriginal title by a new sovereign as a pre-requisite to validity is now generally regarded 
as wrong. There is a distinction between the inviolability of an act of state whereby 
territory is acquired and the common law rules that are triggered by that acquisition. 
The latter are regarded as justiciable in municipal courts, the former is not: The decision in 
Vajesingji Joravarsingji is not in accordance with the weight of authority and has been criticized as 
unworkable in practice and wrong in law and logic. 933 The SCA preferred Delgamuukw, Mabo (no 
2) and Amodu Tijani v Secretary, Southern Nigeria: No doubt there was a cession to the British 

                                                 
928 SCA at par 8 
929 SCA at par 46 
930 SCA at pars 32-33 
931 (1975) ICJRep 12 
932 SCA at par 45; (1975) ICJRep 12,at par 80  
933 SCA at par 54; Mabo (No 2) per Brennan J at p 69 
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Crown, along with sovereignty, of the radical or ultimate title to the land, in the new colony, but this 
cession appears to have been made on the footing that the rights of the inhabitants were to be fully 
respected. This principle is a usual one under British policy and law when such occupation takes place.... 
A mere change in sovereignty is not to be presumed as meant to disturb rights of private owners; and the 
general terms of a cession are prima facie to be construed accordingly934 and because the great majority 
of colonial decisions favored the doctrine of continuity and today it is a settled feature of Anglo-
American jurisprudence,935 it says that: It follows that the existing customary law interest in the 
subject land held by the Richtersveld people survived the annexation. 936 

The background common law principle is that when the British Crown acquired 
territory and the occupants became British citizens, they were entitled to equal treatment 
before the law. So when Scots,937 Irish938 and Welsh939 became British citizens their 
property rights continued, then Maori, Fijians, Aborigines, Orang asli Hottentots San 
Bushmen and Mayan Indians should be entitled to similar treatment.940 Lord Denning in 
Adeyinka Oyekan v Musendiku Adele sets this principle out clearly, concerning the cession 
of Lagos in 1861: ...there is one guiding principle. It is this: The courts will assume that the British 
Crown intends that the rights of property of the inhabitants are to be fully respected. Whilst, therefore 
the British Crown, as Sovereign, can make laws enabling it compulsorily to acquire land for public 
purposes, it will see that proper compensation is awarded to every one of the inhabitants who has by 
native law an interest in it; and the courts will declare the inhabitants entitled to compensation according 
to their interests, even though those interests are of a kind unknown to English law.941 The SCA 
judgment therefore was a robust assertion of this background principle in determining 
the meaning of customary law interest and dispossessed of a right in land... as a result of past 
racially discriminatory laws or practices under the RLRA. Principal findings of the SCA are 
that: The Richtersveld community was in exclusive possession of the whole of the Richtersveld, including 
the subject land, prior to annexation by the British Crown in 1847. The Richtersveld community's 
rights to the land (including precious stones and minerals) were akin to those held under common law 

                                                 
934 [1921] 2 AC 399 at 407 
935 SCA at par 55; Bennett and Powell op cit at 480 
936 SCA at par 61 
937 Calvin’s Case 
938 Case de Tanistry 
939 Witrong v Blaney 
940 See the discussion in Campbell v Hall 
941 Oyekan [1957] 2 All ER 785 (PC) at 788; SCA at par 59 
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ownership. These rights constituted a 'customary law interest' and consequently a 'right to land' as 
defined in the Act. These rights survived the annexation and the LCC erred in finding that the 
community had lost its rights because it was insufficiently civilized to be recognized. When diamonds 
were discovered on the subject land during the 1920's the State ignored the Richtersveld community's 
rights and, acting on the premise that the land was Crown land, dispossessed the Richtersveld 
community of its rights in the land in a series of steps amounting to 'practices' as defined in the Act and 
culminating in the grant of full ownership of the land to Alexkor. These practices were racially 
discriminatory because they were based upon the false, albeit unexpressed premise that, because of the 
Richtersveld community's race and lack of civilization, they had lost all rights in the land upon 
annexation. The result of these findings is that the Richtersveld community is entitled to restitution of 
the subject land. 942 
 
The significance of a successful claim to aboriginal or native title to land often involves 

ownership of substantial natural resources and in CANZUS jurisdictions it will 

ultimately need to address the sanctity of Torrens title. The subject land in Richtersveld 

was a R10 billion tract of diamond bearing lands, so the content of the native right was 

therefore pivotal. Lamer CJC described the aboriginal rights spectrum as follows: At the 

one end, there are those aboriginal rights which are practices, customs and traditions that are integral to 

the distinctive aboriginal culture of the group claiming the rights.... in the middle, there are activities 

which, out of necessity, take place on land and indeed, might be intimately related to a particular piece of 

land. Although an aboriginal group may not be able to demonstrate title to the land, it may nevertheless 

have a site-specific right to engage in a particular activity.... At the other end of the spectrum, there is 

aboriginal title itself... aboriginal title confers more than the right to engage in site-specific activities 

which are aspects of the practices, customs and traditions of distinctive aboriginal cultures. Site-specific 

rights can be made out even if title cannot. What aboriginal title confers is the right to the land itself.943  

In Mabo (No 2)54 the court held that the Meriam people of the Torres Strait Islands 

were 'entitled as against the whole world to possession, occupation, use and enjoyment of the lands of the 

Murray Islands' with the possible exception of leased or appropriated land. 55 The SCA had drawn 

on Canadian authority to express these principles: What [native] title confers is the right to the 

                                                 
942 SCA at par 8 
943 Delgammukw 
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land itself 944 to determine ownership of the diamonds. Lamer CJC in R v Van der Peet 

says: The evidence relied upon by the applicant and the courts may relate to aboriginal practices, 

customs and traditions post-contact; it simply needs to be directed at demonstrating which aspects of the 

aboriginal community and society have their origins pre-contact. It is those practices, customs and 

traditions that can be rooted in the pre-contact societies of the aboriginal community in question that will 

constitute aboriginal rights.945 There was no evidence before the court of mining activities 

prior to annexation but the Richtersveld people were able to establish that they had 

appropriated the right to minerals and natural resources for themselves as jewelry.946  

 

The Richtersveld proceeding highlights some important policy issues surrounding native 

title to land and the common law capacity to self-correct. During the era of colonial 

expansion in the late 1800's the 'positivist' 'tyranny of the majority' perspective spawned 

a line of authority that was allowed to re-write the common law doctrine of aboriginal 

title. This colonial line of authority is under attack. The LCC judgment in 2001 relies on 

an expanded doctrine of terra nullius, the doctrine of recognition and the restrictive 

reading of human rights legislation to meet background policy imperatives. The SCA 

and CCT judgments in 2003 were on the other hand a part of the growing trend in 

diverse jurisdictions to jettison CANZUS colonial law and re-affirm the old law. Access 

to land and natural resources, and the resolution of dispossession grievances throughout 

the former British colonies are issues that can only be effectively resolved by applying 

principles that are, and are seen to be, free from direct or indirect racism. Mabo (No 2) 

whilst it appropriately addressed the expanded doctrine of terra nullius on this basis and 

the doctrine of recognition, went on to enunciate an equally discriminatory principle 

that native title can be extinguished by executive act by the grant of an inconsistent 

interest or by Crown appropriation wholly or partially inconsistent with a continuing 

right to native title because CANZUS native title is not a tenure. 

 
6.02 Haida Nation v British Columbia (Canada, 24/03/04) 

                                                 
944 Delgamuukw at SCA  par 39 
945 ibid 
946 ibid 
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Once again: The stakes are huge.947 Queen Charlotte Islands lie to the west of British 

Columbia. They are the traditional homeland of the Haida people. Haida Gwaii consists 

of two large islands and a number of smaller ones in the group. A proceeding was 

launched by the Haida Nation in January of 2000, seeking orders as an alternative to 

injunction, intended to preserve the old growth cedar forests on land to which the 

Haida Nation claim native title and cedar harvesting rights. British Columbia continues 

to grant logging and cutting licenses in Haida Gwaii notwithstanding native title claims 

which they are in the process of trying to prove.948 Haida Nation argued legal encumbrance, equitable 

encumbrance and breach of fiduciary duty 949 could be directed at British Columbia and its 

licensee logging company Weyerhaeuser. The Court of Appeal for British Columbia 

agreed.950 The Canadian Supreme Court judgment in Haida Nation is significant because 

it enlarges application of sui generis public/private law duties founded on the honour of the 

Crown arising from the acquisition of sovereignty to unproven but prima facie cognizable 

native title and rights. Citing Delgamuukw, R v Van der Peet, R v Badger, R v Marshall, 

Wewaykum Indian Band R v Sparrow, R v Sioui, R v Cote, Guerin and St Catherine’s Milling, the 

Court held that: [t]he Aboriginal interest in question is insufficiently specific for the honor of the 

Crown to mandate that the Crown act in the Aboriginal group’s best interest, as a fiduciary, in 

exercising discretionary control over the subject of the right or title. 951 These rights and duties are in 

addition to the common law duty of fairness and as with the full blown fiduciary duty 

protecting an established native interest, they are not created by s. 35 of the 

Constitution Act 1982. They are simply guaranteed or protected by it. This judgment is 

also significant because the court rejects application of the trust law doctrine of ‘knowing 

receipt’ in this context: There is no reason to graft the doctrine of knowing receipt onto the special 

relationship between the Crown and Aboriginal peoples. It is also questionable whether businesses acting 

on license from the Crown can be analogized to persons who knowingly turn trust funds to their own 

ends.952 The court shows concern for third parties acting in good faith, saying [t]he honor 

                                                 
947 SCC par 7 
948 SCC at pars 1-7 
949 SCC at par 5 
950 SCC headnote 
951 [2004] 3 S.C.R. 511, 2004 SCC 73 SCC par 18 
952 SCC par 54 
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of the Crown cannot be delegated 953 and …the remedy tail cannot wag the liability dog. 954 It was 

clear that The Crown alone remains legally responsible for the consequences of its actions and 

interactions with third parties, that affect Aboriginal interests” but The fact that third parties are 

under no duty to consult or accommodate Aboriginal concerns does not mean that they can never be 

liable to Aboriginal peoples.955 Canadian fiduciary duty jurisprudence has been rejected by 

the courts in both Australia956 and New Zealand957 on grounds that neither of these 

countries has a provision like s. 35 of the Constitution Act 1982.  The Haida Nation case 

is a restatement of the source of duties to protect native title interests in land and 

natural resources. The Canadian law is that these duties are sui generis, they are not 

created by s. 35 but arise from the acquisition of sovereignty and the international law 

concept of pacta sunt servanda expressed in Canadian case law as the honor of the Crown. 

What the Australian and New Zealand courts stated was that the legislature needs to 

have recognized the rights and duties before they can bind the Crown. Without that 

recognition no matter how flagrant the breach of duty, courts are powerless. As 

Goddard J says in Milroy v AG (the Sealords case), the appropriate course for claimants is 

to lobby their particular interests in the political forum because the Court cannot help them. 

958 This attitude to common law redress is controversial. 

 

6.03 Selangor v Sagong Tasi (Malaysia, 19/09/05) 

This judgment attaches public law fiduciary duty to the Selangor State government and 

applies judicial review principles to the determination of Orang asli native title rights to 

equitable treatment when the Selangor State government acquired ancestral land for 

construction of road access to a new international airport. Orang asli are the First 

Peoples of the States of Malaya.959 They are said to be descended from the Hoabinhians, 

stone age people who are estimated to have occupied Peninsular Malaysia for more than 
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12,000 years. They occupy about 500,000 hectares of hinterland forest, and make up 

approximately one percent of the population. They are marginalized and 

impoverished.960 In March 1996 the Governments of Selangor and Malaysia were 

engaged in the construction of an expressway to Kuala Lumpur International Airport 

keeping a careful eye on timetable and budget. Several smartly dressed men, with a 

police escort, walked into Bukit Tampoi village about 80km south of the capital and told 

Sagong Bin Tasi that he and other Temuan tribesmen had 14 days to vacate their 

village.961 When that notice expired, they were dispossessed, their homes and 

community buildings were demolished, their crops destroyed and they were left to fend 

for themselves and their families. The 15.39 hectares of land involved in this case study 

is not a large area, but it was ancestral land and Orang asli cannot die properly without 

it.962 The Governments of Selangor and Malaysia refused to compensate the Temuans 

for any proprietary interest in the land saying that at best, all they had was a right to 

occupation in the nature of a tenancy at will. 963 Sagong Tasi and 6 others took issue and the 

proceeding was ultimately determined by the Malaysian Court of Appeal giving 

compensation, damages for trespass and exemplary damages in a judgment delivered by 

Gopal Sri Ram JCA on 19 September 2005964. The Court of Appeal judgment applied 

settled principles to peculiar facts,965 but at the same time it is a robust assertion of 

common law jurisdiction to address shoddy, cruel and oppressive conduct by the State, 

contrary to fundamental principles: Here you have a case where the very authority – the State – 

that, enjoined by the law to protect aborigines, turned upon them and permitted them to be treated in a 

most shoddy, cruel and oppressive manner. It is my earnest hope that an episode such as this will never 

be repeated.966 Judgment focused initially on the plaintiffs claim to a common law 

proprietary interest967 but historically the era had passed when it could be contended 

that the common law does not recognize aboriginal customary title to ancestral land. In 
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addition to a long line of authorities from a range of common law jurisdictions968 there 

is English authority 969 from as far back as the colonization of Ireland in the 1600’s that 

can be marshaled in support of that proposition.  

 

The Sagong Tasi claim was not a claim to prescriptive title by adverse possession and 

the plaintiffs needed to show that the defendants never had title in demesne. The 

archival and oral history970 evidence was limited. The High Court judgment shows 

evidence of Temuan occupation of Bukit Tampoi village from about 210 years ago971 (ie 

1792), 24 years after establishment of the Selangor Sultanate in 1766972 and there was an 

indication that the Selangor Sultanate may have extinguished aboriginal title by exercise 

of vitae et necis potestas.973 There was therefore little if any admissible evidence before the 

Court of continuous and unbroken occupation…of the land from time immemorial.974 The standard 

of proof applied to the plaintiffs in the High Court was not high, particularly: on the 

transition from nomadic to settled society and on the plaintiffs’ ancestral links to the 

expropriated land. The real onus was effectively shifted to the defendants by a 

presumption of lawfulness arising from possession as positive evidence of common law 

title to land.975 This puts the aboriginal title finding on a presumption arising from 

evidence of long term (210 years) occupation.976 So on the uncontested evidence977 and 

on principles settled by high authority 978 the plaintiffs were able to establish a common law 
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proprietary interest in the expropriated land,979 not frozen in time as usufructuary rights 

of a nomadic hunter gatherer society. The enquiry then focused on whether anything in 

the Aboriginal Peoples Act (the “1954 Act”) extinguished the plaintiff’s common law 

title. In the 17th Century, Sir Edward Coke CJ in the report of Dr Bonham’s Case (1610) 

had said: when an Act of Parliament is against common right or reason, or repugnant, or impossible to 

be performed, the common law will controul it, and adjudge such Acts to be void…980 This authority 

is generally regarded by the common law as an anathema but the reasoning in Sagong 

Tasi comes very close to a restatement. The Court of Appeal analysis on this point is 

crucial: … the purpose of the 1954 Act was to protect and uplift the First Peoples of this country. It 

is therefore fundamentally a human rights statute. It acquires a quasi-constitutional status giving it pre-

eminence over ordinary legislation.981 This led to the conclusion that There is therefore no doubt in 

my mind that the 1954 Act calls for a construction liberally in favor of the aborigines as enhancing 

their rights rather than curtailing them. 982  

 

This extraordinary method of interpretation 983 allowed the court to re-write the legislation, 

paying lip service to the intention of the legislature. Examination of the background to 

the 1954 Act indicates that it was probable that Parliament intended to confer 

unfettered discretion on the State Authority to alienate or grant aboriginal land, on the 

basis that native title had been extinguished, either during the Sultanate period, or by 

necessary implication. The antecedent 1954 Act was first enacted by the colonial 

legislature in 1939 at a time when native title was unknown in Malaysian law;984 and it 

has been described as the single most repressive legislative regulation of aboriginal 

peoples of Malaysia;985 and a paternalistic hangover from colonial times.986 It was first 

amended in 1954, after the Constitution came into force in 1957, then again in 1967 and 
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1974; but the words of section 12 of the 1954 Act were unchanged and were un-

challenged for over 60 years, despite the fact that during that time, aborigines in several 

areas had been ejected from their ancestral lands.987 As the State can only alienate or 

grant land which it holds in demesne and not that to which it simply has radical title, the 

powers to alienate or grant referred to in ss. 6(2)(iii), 7(2)(iv); 8(1) and (3); 11(1) and 12 

of the 1954 Act indicate that it was built on a necessary implication that aboriginal title 

had been extinguished, as the defendants contended.988  

 

This extraordinary method of interpretation989 allowed the Malaysian Court of Appeal to 

effectively resurrect that which was probably extinguished. The purpose of the 1954 Act 

may well have been as the Court of Appeal says, to protect and uplift the First Peoples 

of Malaysia990 but it is unlikely that either preserving or rejuvenating aboriginal title was 

intended by Parliament to be the way that statutory purpose was to be achieved. There 

are two significant points at which the Court appears to have improvised in order to 

give relief where the 1954 Act can simply be said to have gone beyond the 

constitutional pale. There is growing academic991 and judicial992 support for the 

proposition that as a substantive principle of the common law, in exceptional 

circumstances, legislation should be reviewable by the Courts if it breaches fundamental 

principles.993 The argument is that all three branches of the government are collectively 

responsible for the honor of the Crown and no appearance of sharp dealing (not even 

in the interest of justice) should need to be sanctioned.994 The House of Lords in 1969 
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in Anisminic v Foreign Compensation Commission995 has held that the executive acting 

through a parliamentary majority cannot be permitted to put itself beyond reach of the 

rule of law. The High Court of Australia in 1992 in Australian Capital Television v 

Commonwealth996 has held there is an implied jurisdiction to protect human rights in the 

Australian Constitution and there are numerous illustrations of judicial application of 

the doctrine of ultra vires in circumstances that are strained and artificial. These cases 

indicate movement by common law courts to treat judicial review is a creation of the 

common law, not merely or simply an adjunct of statutory interpretation.997 The 

ultimate question is whether common law courts have jurisdiction to review legislative 

acts without artifice or device. The honor of the crown rests in the hands of the three 

branches of government but the answer was probably “no” as things stood in 2003.998  

 

The Court of Appeal decision in Sagong Tasi is therefore also remarkable for the finding: 

[t]here is nothing startling in the trial judge holding the defendants to be fiduciaries in public law.  999 

The reasons for imposing fiduciary duty in Sagong Tasi are remarkable. The decision 

stated: In a system of parliamentary democracy modeled along Westminster lines, it is Parliament 

which is made up of the representatives of the people that entrusts power to a public body. It does this 

through the process of legislation. The donee of the power – the public body – may be a Minister of the 

Crown or any other public authority. The power is accordingly held in trust for the people who are, 

through Parliament, the ultimate donors of the power. It follows that every public authority is in fact a 

fiduciary of the power it wields…. It is never meant to be misused or abused. And when that happens, 

the courts will intervene in the discharge of their constitutional duty. 1000 Citing G.P.S. De Silva CJ 

(Sri Lanka Supreme Court), the Sagong Tasi decision noted: Statutory power conferred for 

public purposes is conferred as it were upon trust, not absolutely – that is to say, it can validly be used 

only in the right and proper way which Parliament when conferring it is presumed to have intended. 

Although the Crown’s lawyers have argued in numerous cases that unrestricted permissive language 

                                                 
995 [1969] 2 AC 147 (Anisminic) 
996 (1992) 177 CLR 106 (Capital Television) 
997 Thomas p 6 
998 Thomas  
999 At par 48 
1000 Sagong Tasi MCA at par 48 



 

 159

confers unfettered discretion, the truth is that, in a system based on the rule of law, unfettered 

governmental discretion is a contradiction in terms. 1001 Citing Raja Azian Shah CJ (Malaya): The 

courts are the only defense of the liberty of the subject… In these days when government departments and 

public authorities have such great powers and influence, this is a most important safeguard for the 

ordinary citizen: so that the courts can see that these powers and influence are exercised in accordance 

with law. 1002 And finally, citing Salleh Abas LP (Malaya): … public interest, reason and sense of 

justice demand that any statutory power must be exercised reasonably and with due consideration.1003 

Sagong Tasi says in conclusion: In my view, all these important pronouncements are merely different 

ways of saying the same thing. They all support the proposition that power conferred by Parliament is 

held in trust. Hence those who are the repository of that power are fiduciaries. Whether they have 

breached their fiduciary duty in a given case is a question that must perforce be resolved in accordance 

with the peculiar facts of the particular case. 1004  

 

Without actually saying it these pronouncements come about as close as it is possible to 

expressing the basis of judicial review (and by implication from Sagong Tasi the source of 

trust or fiduciary obligations on the State) as creations of the common law independent 

of the ulta vires principle and of express constitutional or statutory provisions, Thomas 

argued in 2003 that: Parliament, it is held, could not have intended that the governmental agencies it 

has created and vested with enormous power over citizens should act unreasonably or unfairly.1005  

Toohey J in Mabo (No 2) supports the following propositions: there is a general 

presumption that the British Crown will respect the rights of indigenous peoples occupying colonized 

territory; which itself indicates that a government will take care when making decisions which are 

potentially detrimental to aboriginal rights; 1006 and particularly: A fiduciary obligation on the Crown 

does not limit the legislative power of [Parliament] but legislation will be a breach of that obligation if 

its effect is adverse to the interests of the titleholders…1007 It is possible to argue that the source 
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of trust or fiduciary duties on the State to protect aboriginal interests and welfare is 

independent of treaty constitution or statute but Aboriginal title to land is now accepted 

as a sui generis proprietary interest in land1008 and it might be time to postulate a sui generis 

duty analogous to that of a fiduciary, to act fairly and reasonably, consequent to the act 

of colonization,1009 in order to avoid the distortions that appear to be concerning the 

High Court of Australia. 1010 The value of the equitable jurisdiction is that courts do not 

usually allow limitation provisions1011 or the doctrine of laches1012 to stand in the way of a 

claim for breach of fiduciary duty and it can be tailored to fit any case.1013  

 

There is anecdotal evidence that the judicial enthusiasm evident in Sagong Tasi has not 

only gone unchallenged, but it has galvanized the government’s honorable intentions 

towards the Orang asli. Had the court considered itself bound by the probable enacting 

intent of the colonial legislature and the doctrine of parliamentary sovereignty the 

injustices might have continued. The right to land is the right to life for aboriginal 

peoples particularly and it can be argued that international perceptions of right and 

wrong ought to impact on the way courts determine aboriginal title issues, without the 

need for improvising. Cameron Syme argued in 2000 that Activism is an integral and natural 

part of equitable jurisprudence1014 and that the colonial bargain between the colonial power 

and the colonized people can be formulated as a general freestanding sui generis duty on 

the Crown, consequent to colonization, to protect aboriginal people’s welfare and 

interests. Syme notes that this does not appear to have been argued1015 but it is 

supported by the robust imposition of a fiduciary duty to act fairly and reasonably by 

the Court of Appeal in Sagong Tasi and it can be tailored to fit1016 without distorting the 

existing fiduciary law. On 20 October 2006 on an application to strike out before Pathik 
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J in the Fiji High Court in Ratu Epeli Kanakana v AG1017 the Malaysian Court of Appeal 

decision in Selangor v Sagong Tasi1018 was cited by counsel for the plaintiff as authority 

supporting a submission that, independent of statute, the State has a fiduciary duty to 

protect native title in Fiji. Indigenous Fijians are in different circumstances from those 

of the Orang asli. Effective administration and a native title system was set up by the 

British colonial government from the start and the live native title issues in Fiji are not 

really matters of survival as they are with Orang asli; they are matters of justice denied.  

 
6.04 Bennell v Western Australia (Australia Federal Court, 19/09/06) 

This case is discussed in relation to tenure conversion for two reasons: first, because it 

illustrates the geographical extent of potential native title claims in Australia; and 

second, because it highlights the impact of the Australian doctrine of extinguishment of 

native title by inconsistent grant. Australia was until Mabo (No 2) in 1992, regarded as 

terra nullius in the wider sense of the term: land populated by uncivilized native peoples. 

Mabo (No 2) jettisoned that discriminatory doctrine but the rules on extinguishment 

remain. Native title claims are now dealt with pursuant to statute 1019 but Torrens system 

fee simple titles are still the predominant form of inconsistent grant in Australia. The 

impact on native title of Torrens system title to land in Australia is therefore substantial.  

 

In Bennell in the Federal Court of Australia, Wilcox J at first instance determined that the 

Noongar Community was able to prove1020 by way of a considerable volume of evidence, 

native title to a substantial portion of Western Australia including the whole of the 

metropolitan area of the capital city Perth: However the applicants excluded from their claim all 

land and waters over which native title had been extinguished by a past act of the Commonwealth or 

State governments. The effect of that exclusion is to omit from the application all freehold land in the 

claim area, and probably most leasehold land. Having regard to the extent of urban development, and 
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intensive farming, in the claim area, the result is that a large proportion of the land within the claim 

area is unaffected by it. 1021 This conclusion is reinforced later in the judgment: It is perhaps 

important for me to emphasize that a Determination of Native Title is neither the pot of gold for the 

indigenous claimants nor the disaster for the remainder of the community that is sometimes painted….it 

cannot take away peoples’ back yards. 1022 This claim also sought a determination of native 

title over off-shore islands such as Rottnest and Carnac Islands and coastal waters to a 

distance of three nautical miles from land. Wilcox J was unable to include these because: 

[i]t is clear from the early writings that, in 1829, the south-west Aborigines were unaccustomed to use 

any form of boat. Although coastal people took fish, they seem to have done so from dry land or places 

accessible by wading. The off-shore islands are important in Aboriginal legend, but the absence of 

evidence of physical use means there can be no native title over those areas of land and water.1023 In 

Australian law, the presumption of entitlement does not operate notwithstanding The 

Noongar community was enormously affected by white settlement. Aboriginal people were forced off their 

land and dispersed to other areas. Families were broken up. The descent system was affected by the fact 

that many children were fathered by white men….Over a long period, mixed-blood children were 

routinely taken away from their parents….Undoubtedly, there have been changes in the land rules. It 

would have been impossible for it to be otherwise, given the devastating effect on the Noongars of 

dispossession from their land and other social changes. 1024       

 

The orders granted in Bennell illustrate the necessary implications of the Australian 

formulation of the doctrine of native title on the capacity to sustainably utilize or 

develop natural resources in areas subject to native title determinations. The Noongar 

people are entitled to access and live; to use natural resources for the benefit of native 

title holders; to carry out limited economic activities, such as hunting, fishing and food-

gathering, and control access to and use of the area by those Aboriginal people who 

seek access or use, in accordance with traditional law and custom. 

   

6.05 Sesana v Botswana (Botswana High Court, 13/12/06) 
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Roy Sesana lives in the Central Kalahari Game Reserve (CKGR) in Botswana. Effective 

from 31 January 2002 the government terminated various essential services including 

the provision of water to all CKGR settlements, removing the native inhabitants from 

their land, and relocating them to new settlements outside the CKGR. High Court 

proceedings commenced on 19 February 2002 and after a Court of Appeal decision 

delivered on 23 January 2003 were ultimately dealt with in judgments by the full court 

on 13 December 2006. Botswana has a Constitution which confirms human rights and 

this case is an important application of the legitimate expectation cause of action giving 

judicial review of State actions dispossessing native peoples. The Court of Appeal 

judgment and the initial High Court judgment of Dibotelo J can safely be set aside. 

They are of contextual interest only and add little to the ultimate determination or to the 

substantive analysis. Dibotelo J: is the dissenting judge and he had concerns regarding the 

veracity of the plaintiffs’ case and their decision to engage in trial by media.   

 

6.06 Aurelio Cal v AG for Belize (Belize, Supreme Court, 18/10/07) 

This judgment examined the application of common law native title principles and the 

UN Declaration on the Rights of Indigenous Peoples to a Maya community native title 

claim to over half a million acres of rainforest land in southern Belize. The State granted 

logging and oil concessions on Maya land to third parties without the Mayans’ consent. 

An earlier proceeding in the Supreme Court of Belize for Constitutional redress1025 filed 

on 3 December 1996 was adjourned indefinitely at the request of the Attorney General’s 

office. This proceeding before the Chief Justice Conteh came as a sequel to the report  

on merits on a petition to the Inter-American Commission on Human Rights1026 alleging 

violation of certain articles of the American Declaration of the Rights and Duties of 

Man. The facts are set out in detail in the Commission’s report. The Maya Community 

through Aurelio Cal, its elected Alcalde, claims that the Government of Belize failed to 

recognize and protect their customary land rights based on traditional use and ancestral 

occupation by granting oil exploration and logging concessions over Maya land. They 
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say that their rights are affirmed by Maya customary law, international human rights law 

and by the common law. They say that their rights are proprietary; and that those rights 

are or should be protected by the Belize Constitution. The starting point for 

determining the issues1027 in this proceeding was whether customary land tenure ever 

existed in Belize. If so, the associated issue was whether there was an extinguishment, 

the next issue was whether interests in land based on Maya customary land tenure were 

“property” protected by the Constitution; and finally if the answer was yes to these issues, 

did the acts or omissions of the government violate the claimant’s rights to property, 

equality, life, liberty, security of the person and protection of the law guaranteed under 

the Constitution. The Attorney General for Belize stated that Aurelio Cal is …unable to 

prove the common law requirements for proofs of aboriginal/native/indigenous title to land, that is that 

their forebears were in exclusive, continuous occupation of Southern Belize…at the time of British 

sovereignty. Again, the first authority cited is the Privy Council advice in Amadu Tijani v 

Secretary, Southern Nigeria, which is recognized judicially as: the definitive position at common 

law.1028 This case refers to native title, not only in Southern Nigeria, …but in other parts of 

the British Empire where there is a tendency …operating at time unconsciously, to render title 

conceptually in terms only to systems which have grown up under English law. But this tendency has to 

be held in check closely…. Abstract principles fashioned a priori are of little assistance and are as often 

as not misleading. 1029 There follows an impressive body of evidence1030 concerning Maya land use 

patterns and customary practices, leading Conteh CJ to say: I am therefore ineluctably bound 

to conclude that there does exist…Maya customary land tenure. 1031  

 

The court considers that this conclusion is fortified by a finding in the Maya Indigenous 

Communities Case; 1032 and it has the government’s imprimatur in a Ten-Point Agreement 

which is said to raise an estoppel.1033 Conteh CJ cites Gopal Sri Ram JCA in Selangor v 

Sagong Tasi as entirely acceptable supporting authority for the Tijani analysis to conclude 
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that …radical title is burdened by native or customary title. These proprietary rights are 

individual and communal rights…of a usufructuary nature and that This customary title, its nature 

and incidents were recently re-affirmed by the South African Constitutional Court in 2003 in Alexkor 

v Richtersveld Community1034 where Chaskalson CJ speaking for that Court stated: …we are of the 

view that the real character of the title that the Richtersveld Community possessed in the subject land 

was a right of communal ownership under indigenous law. The content of that right included the right to 

exclusive occupation and use of the subject land by members of the Community. The Community had 

the right to use its waters, to use its land for grazing and hunting and to exploit its natural resources 

above and beneath the surface. In opposition, counsel for the Belize government is said to 

…have pitched their tent against the claimants on the principal ground of British sovereignty over 

British Honduras. This historical fact forms the central plank of the defense. By this historical fact, the 

argument runs, any claim or title to land the claimants might have had was extinguished by virtue of 

British sovereignty over the territory…consolidated by…the series of Crown Lands Ordinances. 1035 

The upshot of this defense1036 was that the Ordinances allowed inconsistent grants and 

leases confirmed extinguishment of the claimants’ title. This is the CANZUS common 

law argument. It can however be said that In the dark recesses of their forests they did not, I 

think it is fair to surmise, know about borders or of the extension of the borders such as they were, 

southwards of the Sibun River to Sarstoon River which came to be regarded as vesting legal and 

proprietary title to their lands in the British Crown…as it is now contended for the defendants.1037  

 

The Belize case cited Brennan J in Mabo (No 2) for the proposition that …a mere change of 

sovereignty does not extinguish native title to land. and the Privy Council in Amadu Tijani: A 

mere change of sovereignty is not to be presumed as meant to disturb rights of private owners and The 

introduction of the system of Crown grants which was made subsequently must be regarded as having 

been brought about mainly, if not exclusively, for conveyancing purposes, and not with a view to altering 

substantive titles already existing. Conteh CJ says that the ultimate conclusion from this is: I 

find as well that the introduction of grants of lands by the various Crown Lands Ordinances, 

culminating in the National Lands Act – Chapter 191 of the Laws of Belize, RE 2000, did not 
                                                 
1034 (2003) 12 BCLR 130 
1035 Par 69 
1036 Par 70-71 
1037  
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operate so as to extinguish the pre-existing Maya people’s interests in and rights to their land. 1038 This 

finding is remarkably similar to the New Zealand High Court decision in Faulkner v 

Tauranga District Council where Blanchard J said …the Executive cannot, for example, 

extinguish customary title by granting the land to someone other than the customary owners. If it does so 

the grantee’s interest is taken subject to the customary title: Nireaha Tamaki v Baker (1901) 

NZPCC 371.1039 Further Privy Council decisions in Adeyinka Oyekan v Musendiku Adele1040 

and AG for British Honduras v Bristowe1041 are said to support this conclusion: 

Extinguishment of rights to or interests in land is not to be lightly inferred. There must I think be clear 

and plain legislative intent and action to effect it. 1042 Conteh CJ again cites Brennan J in Mabo 

(No 2) with approval: …where an indigenous people (including a clan or group) as a community, are 

in possession of land under a proprietary native title, their possession may be protected or their 

entitlement to possession may be enforced by a representative action brought on behalf of the people…1043 

This communal proprietary right is protected from arbitrary deprivation under the 

Belize Constitution. Failure to provide legal protection1044 of the native title violates the 

right to equality. Treating individualized leases as an adequate substitute and treating 

native land as vacant Crown lands is discriminatory.1045 

 

Belize is a party to the International Covenant on Civil and Political Rights (ICCPR); 1046 the 

Convention on the Elimination of All Forms of Racial Discrimination (CERD); 1047 and the Charter 

of the Organization of American States (OAS).1048 Conteh CJ says that these treaties …all of 

which have been interpreted as requiring states to respect the rights of indigenous peoples over their lands 

and resources1049 are said to resonate1050 with the common law principles already discussed: 

                                                 
1038 Par 86 
1039 At 7 
1040 [1957] 1 WLR 876 at 880 
1041 (1880) 6 App Cas 143 
1042 Par 89 
1043 Par 107 
1044 Par 113 
1045 Par 114 
1046 999 UNTS 171 
1047 660 UNTS 195 
1048 119 UNTS 3 
1049 Par 120 
1050 Par 118 
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the right to property has an autonomous meaning in human rights law.1051 The obligations under 

CERD are clear: As a party to CERD, I believe it cannot seriously be argued that Belize is [not] 

under an obligation to recognize and protect the claimants’ Maya customary land tenure rights, as an 

indigenous group… failure to do so: is a form of racial discrimination that is not compatible with 

CERD.1052 In addition to these formal treaty obligations, Conteh CJ focuses on 

customary international law obligations and the general principles of international law. 

These sources of law are separate and apart from treaty obligations. They support the 

judgment on common law principles. In Dann v US1053 the Human Rights Commission 

stated that the principles of customary international law in the context of indigenous 

human rights include the right to legal recognition of their varied and specific forms and modalities of 

their control, ownership, use and enjoyment of territories and property; recognition of their property and 

ownership rights…and recognition that such title may only be changed by mutual consent between the 

state and respective indigenous peoples when they have full knowledge and appreciation of the nature and 

attributes of such property. 1054 These principles reiterate the contents of Convention No 169 

of the International Labor Organization (ILO) concerning Indigenous and Tribal Peoples in 

Independent Countries of 7 June 1989 at Article 14. Finally it must be noted that some five 

weeks prior to judgment in Aurelio Cal, the UN General Assembly adopted the 

Declaration on the Rights of Indigenous Peoples by an overwhelming majority. Article 

26 is a clear statement of the principles enunciated in Dann v US and by the ILO in 

Convention 169. A declaration of native title rights and an order that Belize demarcate 

and document native title together with an order that the government cease and abstain 

from any acts that would affect the existence, value, use or enjoyment of the property is 

therefore based not simply on common law native title reasoning but also on the impact 

of developing customary international law principles.  Issuing leases and permits to 

explore and exploit resources on Maya land was therefore tantamount to deprivation or 

expropriation of the native title rights to occupy and use the land.               

 

                                                 
1051 Maya Indigenous Communities case at par 171 
1052 Par 123 
1053 Case 11.40, Report No 75/02  
1054 Ibid at par 130 
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The remarkable direct sequel to the Maya Land Rights case Aurelio Cal v AG for Belize1055 

is a decision of the same judge, Conteh CJ, in Maya Leaders Alliance v AG for Belize.1056 

This latter judgment is said to resonate with the issues the parties in the Maya Land Rights case 

fought over.1057 The judgment in Aurelio Cal was delivered on 18 October 2007 in favor of 

the customary land tenure in the two Maya villages of Santa Cruz and Conejo. On 26 

March 2008 there was a meeting to discuss implementation of the Aurelio Cal judgment 

and on 27 March the Belize Solicitor General sent a memorandum1058 to all 

Government Chief Executive Officers, Commissioner of Lands, and Departments of 

Forestry, Fisheries, Environment, Petroleum and Geology. The preamble to this 

memorandum records that the Aurelio Cal judgment recognized the customary land rights of the 

Maya communities of Southern Belize and as a consequence of that judgment the Belize 

administration was to refrain from leasing or granting lands or resources, registering any 

interest in Maya land, or issuing any concessions for resource exploitation or 

harvesting.1059 There was another meeting of the Aurelio Cal parties on 9 April 2008 and 

a second volte face memorandum1060 recanting on 23 April 2008. Then in May 2008 the 

interested party Francis Johnston bulldozed Maya land and agricultural resources at 

Golden Stream village which ignited the second proceeding. The Belize government 

explanation for this about-face was that Aurelio Cal only concerned two Maya villages 

and although the findings were at large, the declarations and orders in were formally 

limited to the two claimants. Maya Leaders is a de bene esse re-litigation essentially on 

similar facts with the additional extinguishment issue arising from the Johnston lease. 

There are two additional points made in Maya Leaders: the first is whether deportation of 

the Maya peoples to Guatemala by the Spanish colonial government in 1796 – 97 had 

extinguished the Maya native title and that the organized return to Belize in the 1880’s 

could not revive it. Second, whether a lease of Maya land by the Belize Government to 

Johnston extinguished the Maya native title by necessary implication.                

                                                 
1055 Belize Supreme Court, 18 October 2007 
1056 Claim No. 366 of 2008, Supreme Court of Belize (28 June 2010), Conteh CJ 
1057 [31] 
1058 [57] 
1059 [d] 
1060 Case 366 of 2008, SCt 28 June 2010 
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The judgment in Maya Leaders restates the Aurelio Cal affirmation of the doctrine of 

continuity as under-pinning the common law doctrine of native title. Conteh CJ relies 

on the Privy Council advice in Amodu Tijani v Secretary, Southern Nigeria1061 and on the 

Brennan J statement in Mabo (No 2)1062 in order that, certainly in Belize at least, this 

canard be given its quietus.1063 On the deportation as extinguishing native title, Conteh CJ 

relies on the artificiality of national boundaries in determining whether the Maya people 

ever left their land, finding that the deportation did not extinguish connection. Conteh 

CJ  addresses the statement by Brennan J in Mabo (No 2) on unilateral extinguishment of 

native title by the Crown granting an interest in native land that is wholly or partially 

inconsistent with a continuing right to enjoy such title and its relevance to the Belize government 

lease to Johnston. The Court says [t]his perhaps made Australia unique in the common law 

world in this regard for making indigenous rights in that jurisdiction subject to extinguishment not only 

by legislative action but by inconsistent Crown grant or Crown appropriation and use.1064 Conteh CJ 

relies instead on the judgment of Toohey J in the majority in Wik Peoples v Queensland1065 

as authority for a general proposition that a lease cannot extinguish the underlying 

native title unless the enabling statute clearly and expressly authorizes extinguishment. 

Toohey J says [i]t is a large step indeed to conclude that, because there has been a grant of a ‘lease’ of 

many square miles for pastoral purposes, all rights and interests of indigenous people in regard to the 

land were intended thereby to be brought to an end. Where is the necessary implication of a clear and 

plain intention? 1066 The decision in Maya Leaders on unilateral extinguishment is also 

supported by the Supreme Court of British Columbia judgment in Tsilhqot’in Nation v 

British Columbia1067 where the court held that [t]he Province has no jurisdiction to extinguish 

Aboriginal title and such title has not been extinguished by a conveyance of the fee simple title.1068      

 

                                                 
1061 [1921] 2 AC 399 
1062 (1992) 175 CLR 1 
1063 [118] 
1064 [112] 
1065 (1997) 3 LRC 513 
1066 [118] citing Toohey J at p 588 
1067 [2007] BCSC 1700 
1068 [111] citing the Executive Summary 
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6.07 BIOT v R (Bancoult) (House of Lords, 22/10/08)     
In this case, the right of abode proves not to be so fundamental as to trigger judicial 
House of Lords protection. The common law doctrine of native title includes the right 
of abode is a usufructuary native title interest. When the issues in a proceeding concern 
fundamental rights and principles of natural justice concerning indigenous rights there 
is considerable controversy and uncertainty evident in the common law of England. In 
Bancoult the judges were split 7:3 and it is unfortunate for the Chaggossians that all three 
judges finding against the right of abode were in the final House of Lords appellate 
court. Waller LJ in the Court of Appeal cites Lord Roskill in CCSU v Minister for Civil 
Service1069 quoting from a letter written by FW Maitland to Dicey in 1886: The only direct 
utility of legal history (I say nothing of its thrilling interest) lies in the lesson that each generation has an 
enormous power of shaping its own law.1070  The Bancoult judgments clearly illustrates this 
process at work. This case concerns an unprecedented use, or purported use, of the power of colonial 
governance.1071 The British Indian Ocean Territory is a British colony in the Indian Ocean. 
Its main claim to fame is that Diego Garcia and the Chagos Archipelago in which it is 
situated was leased to the USA for defense purposes as part of the war on terror. In order 
to satisfy the need for a large military base in the Indian Ocean, the British government 
needed to exile or remove all Chagos Islanders and prevent them from returning. This 
was initially done in subordinate legislation1072 enacted by the BIOT Commissioner in 
1971. That legislation was challenged in Bancoult (No 1)1073 and found to be ultra vires 
standard colonial legislative power for peace order and good government because …exclusion of 
an entire population from its homeland lay outside the purposes of the parent Order in Council…which 
[was] limited to the governance of the population and did not encompass its expulsion.1074 In Bancoult 
(No 2) 1075 the Court considered a replacement prohibition of the right to abode made 
by Order in Council under prerogative power. Mance LJ points out in his HL judgment 
that: These islands (apart from Diego Garcia) appear to exist as an unspoilt nature paradise to which 
an increasing number of long distance yachtsmen venture to spend periods of months without noticeable 

                                                 
1069 [1985] AC 374 at 417 
1070 See Richard A Cosgrove, The Rule of Law: Dicey , Albert Venn Victorian Jurist (1980) at 177  
1071 CA par 43 
1072 BIOT Immigration Ordinance No 1 of 1971 
1073 [2000] All ER (D) 1675; [2001] QB 1067 
1074 CA par 6 
1075 Bancoult [2006] EWHC 1038 (Admin); [2007] EWCA Civ 498;  [2008] UKHL 61 and [2008] All ER 
1055  
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disturbance to the operations of the United States base at Diego Garcia many miles away. 1076 The 
House of Lords final decision by a majority of 3:2 was in favor of exiling an entire 
indigenous population of about 1,000 from the Chagos Islands.  
 
The locale of the dispute is: The British Indian Ocean Territory (BIOT) is situated south of the 
equator, about 2,200 miles east of the coast of Africa and 1,000 miles south-west of the southern tip 
on India. It consists of a group of coral atolls known as the Chagos Archipelago of which the largest, 
Diego Garcia, has a land area of about 30sqkm. Some distance to the north lie Peros Banhos 
(13sqkm) and the Salomon Islands (5sqkm). The islands were a dependency of Mauritius when it was 
ceded to the United Kingdom by France in 1814 and until 1965 were administered as part of that 
colony. 1077 The Court of Appeal in Bancoult (No 2) says: The case raises issues of constitutional 
importance.1078 Chagossians, or Ilois as they were known, lived an extremely simple life.1079 
Their main economic activity was gathering coconuts and extracting copra. The islands 
were run by the copra company in feudal style. Each family had a house with a garden 
and some land to raise vegetables, poultry and pigs. They also did some fishing: Into this 
innocent world there intruded, in the 1960’s, the brutal realities of global politics…In 1964 [the 
USA] entered into discussions with [the UK] government which agreed to provide [Diego Garcia] as a 
[military] base. 1080 In 1965 under powers contained in the Colonial Boundaries Act 1895 the 
government detached Chagos Archipelago from Mauritius, constituting a separate 
colony known as BIOT. 1081 The BIOT Commissioner was by that Order empowered to 
make laws for the peace order and good government of the Territory. At the end of 1966 there was 
an exchange of notes between UK and US governments whereby the UK agreed in 
principle to make BIOT available1082 for defense purposes for an indefinitely long 
period of at least 50 years. Between 1968 and 1971 the UK removed the population of 
Diego Garcia; the remaining Illois were shipped off by the middle of 1973. Concomitantly 
with this process, in 1967 the Crown acquired the freehold interest in the entire territory of BIOT and 
in 1983 declared it Crown land. Such dependencies are ordinarily governed by or under Orders in 

                                                 
1076 Bancoult HL par 138 
1077 HL par 3 
1078 Bancoult CA par 1 
1079 HL par 5 
1080 HL par 4 
1081 British Indian Ocean Territory Order 1965, SI 1965/1920 
1082 HL par 7 
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Council made in the exercise of the prerogative power of the Crown.1083 ´In 1971 the Commissioner 
proclaimed BIOT Immigration Ordinance No 1 of 1971 which provided in s 4(1) that: 
No person shall enter the Territory or, being in the Territory, shall be present or remain in the 
Territory, unless he is in possession of a permit [issued by an Immigration Officer]. The general 
consensus is described by Lord Hoffman: My Lords, it is accepted by the Secretary of State 
that the removal and resettlement of the Chagossians was accomplished with a callous disregard of their 
interests. For the most part, the community was left to fend for itself in the slums of Port Louis.1084 
After protracted discussions it was finally agreed in July 1982 that the UK would pay 
£4m compensation into trust, expecting that …a line could be drawn under this unfortunate 
episode. 1085 That expectation turned out to be a fond hope. The earlier proceeding in this 
matter in 2001 is Bancoult (No 1) and Chagos Islanders v AG.1086 Laws LJ and Gibbs J in the 
Divisional Court in Bancoult (No 1) dealt with the validity of subordinate legislation1087 
made pursuant to a power to legislate for peace order and good government in the BIOT 
Order 1965, finding that it was ultra vires the primary legislation.  
 
In an immediate response to this Divisional Court judgment on 3 November 2000 the 
British Foreign Secretary Mr Robin Cook said: I have decided to accept the Court’s ruling and 
the Government will not be appealing…Furthermore, we will…allow the Ilois to return to the outer 
islands…The Government has not defended what was done or said thirty years ago. As Lord Justice 
Laws has recognized, we made no attempt to conceal the gravity of what happened. I am pleased that he 
has commended…and praised the openness of today’s Foreign Office.1088 There appears to be 
general consensus from November 2000 until mid-2004 that …the decisions made by 
successive governments in the 1960s and 1970s to depopulate the islands do not, to say the least, 
constitute the finest hour of UK foreign policy. 1089 Nevertheless, those decisions were replicated 
in 2004. This replication by Orders in Council is considered in Bancoult (No 2) and. 
Ouseley J in Chagos Islanders v AG1090 dealt with the issue of compensation. Hooper LJ 
and Cresswell J in the Divisional Court together with Sedley and Waller LJJ with Sir 
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Anthony Clarke MR in the Court of Appeal and five Lords in the House of Lords in 
Bancoult (No 2)1091 dealt with the Orders in Council of 2004 which replaced the invalid 
immigration ordinance barring the Chagossians right of abode. As Sedley LJ in the 
Court of Appeal says, this case deals with abuse of power by executive government. In 
Bancoult (No 2), all the judges accepted that the British parliament has plenary power. 
The judge count in Bancoult (No 2) is 7:3 for the proposition that Chagossians have a 
right of abode. In the House of Lords the count was 3:2 against it. The judge count and 
the reasoning is remarkable. Bancoult (No 2) is not a native title case, but the right of 
abode raises similar issues and is inextricably connected to property rights. In the 
Divisional Court, Hooper LJ and Cresswell J held: …the provisions of the Orders in Council 
by which the Crown in 2004 had forbidden the return of the Chagossians to the islands which they or 
their forebears had inhabited were invalid.1092 The Court of Appeal judgments are in 
agreement with the Divisional Court. The judgment of Waller LJ on the particular facts 
giving rise to a legitimate expectation, prefers …to express no opinion as to the width of the 
prerogative to remove persons from a conquered territory without the special features which existed in 
this case. 1093 Sir Anthony Clarke MR takes a somewhat narrower view than Sedley LJ on one 
aspect of the case whereas Sedley LJ goes the whole hog. Waller LJ founds his judgment on 
the question set out in this passage: The Foreign Minister made a statement holding out to a 
certain body of people, the Ilois that they would be allowed to return to the Outer islands. No 
justification or reason has been provided as to why that promise should now be withdrawn. 1094 The 
answer to this question is also straightforward and it is to be found in the passage in 
North and East Devon Health Authority ex p Caughlan concerning category (c) type of  
expectations:…to frustrate the expectation is so unfair that to take a new and different course will 
amount to an abuse of power.1095 The critical question for Waller LJ is then …whether the 
procedure by which the decision of the ministers to introduce the Orders in Council in 2004 was carried 
out, is reviewable and whether, if so, there is any power to set aside those Orders in Council (emphasis 
added).1096 The Bancoult decision noted: [s]ince the power of the Crown to legislate by Order in 
Council flows from the common law…the court has power to interfere for procedural impropriety1097 
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but: [i]t is well settled that Parliament is sovereign and the role of the courts is confined to interpreting 
and applying what Parliament has enacted. Furthermore no-one can impugn what goes on in 
Parliament….An attempt to impugn legislation on the basis that a minister had made a statement 
outside or inside parliament which gave a legitimate expectation that such legislation would not be 
introduced would be doomed to failure. 1098 The grant of colonial independence is a prerogative 
act not of gestation but of parturition1099 enabling the colony to exercise plenary legislative 
power in its own right.   
 
Lord Mansfield’s propositions in Campbell v Hall1100 that the prerogative power to 
legislate in a conquered or ceded colony is constrained by propositions numbered 3 and 6: (3) 
that the articles of capitulation upon which a country is surrendered and the articles of peace by which it 
is ceded are sacred and inviolable… and that (6) [the sovereign] cannot make any new change contrary 
to fundamental principles.  Chitty’s Treatise on the Law of the Prerogatives of the Crown published 
in 1820 sets out these constraints1101 but they are omitted in Halsbury’s 2003 edition.1102 
Waller LJ cites Cook v Sprigg; Vajesingji v Secretary of State for India and Hoani Te Huehue 
Tukino v Aotea District Land Board as Privy Council authorities contrary to proposition 
(3) and Liyanage v R as strong persuasive authority contrary to proposition (6) describing 
it as a vague unspecified law of natural justice and saying that no case within the previous 100 years 
had been founded on that portion of Lord Mansfield’s judgment. Prerogative is however, 
subordinate to parliament and however wide that power [the prerogative] the duty of the court is to 
examine what happened in this case through modern eyes and have regard to reality in the present age. 
Sir Anthony Clarke MR expressly declines to address an interesting question on meaning of 
the empowering words peace order and good government1103 because it is not necessary to address 
the question in order to decide the appeal. Sir Anthony Clarke MR also takes [a] view of the case 
through the ‘modern spectacles’ of which Lord Reid spoke in the Burmah Oil case…1104 resting his 
decision on legitimate expectation, but even absent those statements [giving rise to legitimate 
expectation], it is my opinion that the 2004 Orders would have been an abuse of power. I recognize the 
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rights of the Chagossians but I would not go so far as to say, as the argument summarized at [61] does, 
that the Crown’s common law powers do not extend to exiling a whole population. Sir Anthony 
bases his judgment on the proposition that in making any decision the Crown (ie the executive) 
must of course have regard only to relevant considerations and thus not to irrelevant considerations and 
it must act rationally. It follows that it must have regard to the interests of the Chagossians….1105  
 
Sir Robin Cooke has said that: …there is no natural magic in a bare majority. But a belief that 
democracy equals majority rule is quite widespread and difficult to dispel” and that [b]efore any serious 
discussion of the subject it is necessary to get Dicey out of the way. Of immense weight, a weight still 
continuing among those who prefer not to be troubled by much thinking about the subject, his 
hypnotically persuasive pronouncements do not condescend to deal with obvious difficulties.1106 The 
judgments of Sedley and Mance LJJ, address human rights issues associated with exiling 
an entire population from its homeland, looking at the particular facts in Bancoult (No 2) 
through the modern spectacles Lord Reid spoke of in Burmah Oil Co v Lord Advocate1107 and 
avoiding as Lord Atkin said in a different context, clanking of medieval chains of the ghosts of 
the past. 1108 Sedley LJ in the Court of Appeal leaves aside the third group of public law 
issues1109 raised in Bancoult (No 2) that the BIOT Orders in Council are reviewable for breach 
of the European Convention on Human Rights, the Human Rights Act 1998 and principles of public 
international law. What remains for Sedley LJ, is the ultra vires and irrationality issues, 
together with the legitimate expectation. The starting point for the Court of Appeal’s 
discussion of the constitutional issues is the Colonial Laws Validity Act 1865. This Act 
does not preclude the public law irrationality challenge to colonial legislation because it 
was a pre-existing rule of common law which was reduced by the 1865 Act to a single rule of 
priority1110 the rule on repugnancy is one of priority. Before that is the question of whether 
or not unconstitutional legislation is law: …the power of a colonial legislature [is not] unfettered: 
it will be limited by its own constitutive instrument and by the principle of territoriality, so that colonial 
judicatures remain able notwithstanding the 1865 Act to strike down local legislation which 
transgresses these limits (emphasis added). Likewise, those colonial Orders in Council made under 
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statutory powers continued to be open to challenge…if they exceeded the powers which they purported to 
be exercising, for invalidity.1111 The 1865 Act is restricted to repugnancy and Sedley LJ holds 
that there may be conditions of validity which precede any question of repugnancy1112 and …before any 
question of repugnancy to an Act of the imperial Parliament can arise, a colonial measure has first to 
be a law. If an unconstitutional colonial statute is not law – as manifestly it is not – no question of 
repugnancy arises. 1113 Within limitations as to subject matter [t]he underlying principle is that 
the common law limits the use of the colonial prerogative power to its proper purposes…to prevent the 
abuse of prerogative power by executive government. 1114 Considerable latitude is given in the 
power to legislate for peace, order and good government of a colony.1115 There was in 1865, no 
question about the power to legislate for peace order and good government 1116 but as Laws LJ 
says in Bancoult (No 1): large though the tapestry is, every tapestry has a border. 1117 The Court of 
Appeal in Bancoult enlarges this further, saying the border is a double one. In the first place, 
even if its subject-matter is incontestably the peace order and good government of the colony, it is capable 
of rendered invalid by jurisdictional error or malpractice [such as power used corruptly, irrationally or in 
defiance of accepted moral standards]. An enactment must be rationally and legally capable of 
providing for a colony’s wellbeing.1118 This proposition is a mare’s nest 1119 but the issue is bolting 
the door to the Chagossian’s home, not the failure to provide transport there or to refurbish it, which is 
in issue 1120 and The only acceptable answer, in my judgment is that an Order in Council is an act of 
the executive and as such is amenable to any appropriate form of judicial review, whether anticipatory or 
retrospective. What determines the constitutional status of a measure – a statute, a judgment or an 
order – is not its formal authority, which is always that of the Crown, but its source in the interlocking 
but unequal limbs of the state. 1121 Sedley LJ says that: …the making of s.9 of the Constitution 
Order, and the entire Immigration Order, was an abuse of the prerogative power of the Crown because 
the Crown’s common law powers do not extend to the exiling of an entire population 1122 and The 
point is that the two Orders in Council negate one of the most fundamental liberties known to human 
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beings, the freedom to return to one’s homeland, however poor and barren the conditions of life, and 
contingent though return may be….1123 The alternative finding on legitimate expectation is that 
…the Secretary of State has in my judgment impermissibly frustrated the legitimate expectation, created 
by his own predecessor in office, that the Chagossians would be vouchsafed a right of return. 1124  
 
Bingham LJ in the House of Lords cites Chitty and Plender, stating: The principle that 
every State must admit its own nationals to its territory is so widely accepted that its existence as a rule 
of law is virtually beyond dispute. 1125 The European Court of Justice in Van Duyn v Home 
Office 1126 supports this proposition, noting in two very exceptional cases being British 
Antarctic Territory and BIOT, the former has no indigenous population and the latter 
therefore stands alone. The judgment of Bingham LJ is based on principle and it is 
short: …the relationship between the citizen and the Crown is based on reciprocal duties of allegiance 
and protection and the duty of protection cannot ordinarily be discharged by removing and excluding the 
citizen from his homeland…s 9 was irrational in the sense that there was, quite simply, no good reason 
for making it…Remarkably, in drafting the 2004 Constitutional Order, little (if any) consideration 
appears to have been given to the interests of the Chagossians whose constitution it was to be. 1127 In 
addition to this Bingham LJ says that the UK government reneged on its undertaking to 
the Chagossians. Mance LJ in the House of Lords prefers to leave open the possibility, 
also left open by the Privy Council in Croft v Dunphy, 1128 that a colonial parliament might 
implicitly be limited to the enactment of legislation conforming with international law. 1129 Again, the 
point is made: A constitution which exiles a territory’s inhabitants is a contradiction in terms. 1130  
 
Mance LJ is of the view that the law is as it was when Lord Mansfield was developing 
and examining the principles governing overseas colonies in Campbell v Hall:  I do not 
believe that the common law has over the last 200 years taken in this respect a more amenable line 

                                                 
1123 Bancoult CA par 71; cf HL pars 54-55 per Hoffman LJ: “I respectfully think that this misses the point….The 
Chagossians have, not unreasonably, shown no inclination to return to live Crusoe-like in poor and barren conditions of life.” 
1124 CA par 72 
1125 Chitty Prerogatives of the Crown (1820) pp 18,21; Plender International Migration Law (revised 2nd ed, 1988 at p 
133  
1126 41/74 [1975] 3 All ER 190 at 207, [1975] Ch 358 at 378-379 
1127 HL at p 29-30 
1128 [1933] AC 156; [1932] All ER 154 
1129 HL par 145 
1130 HL par 157 
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towards the exercise of executive power over the removal or exiling of a whole population.1131 Mance LJ 
says: …any order removing the Chagossians right of abode in the Chagos Islands was abrogating what 
Sedley LJ (at [71]) described, in my opinion appropriately, as ‘one of the most fundamental liberties 
known to human beings, the freedom to return to one’s homeland, however poor and barren the 
conditions of life…Assuming that such a right can be removed by the Crown in Council, nonetheless it 
is one the removal of which calls for both careful consideration and good reason. 1132 Added to this is 
the legitimate expectation raised by the UK government statement in November 2000. 
Laws LJ in R (Nadarajah) v Secretary 1133 identified the underlying principle as a requirement of good 
administration and to this end the six factors outlined 1134 in Nadarajah are relevant. The 
decision of Mance LJ was as follows: The primary basis on which I would dismiss the appeal is 
therefore lack of vires (paras [143]-[161], above). But in the alternative I would uphold the Court of 
Appeal’s reasoning and conclusions and dismiss this appeal on judicial review grounds (paras [162]-
[185]) the first, that the decision…was made without regard to relevant considerations and interests, 
and that, when regard is had thereto, no decision could rationally have been taken…and the second, 
that the Foreign Secretary’s press statement and conduct…gave rise to a legitimate expectation from 
which no sufficient ground of departure…has been shown. 1135    
 
Hoffman LJ in the House of Lords says the Court of Appeal expressly reserved the 3rd 
group of public law issues concerning the apparent conflict between the BIOT Orders 
in Council and the provisions of both the Human Rights Act 1998 and the European 
Convention on Human Rights. 1136 Sedley LJ said: I do not think it necessary, or perhaps wise, 
to embark upon the complex questions they throw up. 1137 Hoffman LJ refers to issues raised by 
the 1998 Act or by international law and has no qualms, after these issues were lightly touched 
upon in argument 1138 giving them short shrift. On interpretation of the words territories for 
whose international relations it is responsible contained in a Declaration concerning Mauritius 
made under art 56 of the Convention, Hoffman LJ holds that these words apply to a 
political entity and not to the land which is from time to time comprised in its territory. BIOT has since 

                                                 
1131 (1774) 1 Cowp 204, 98 ER 1045 
1132 HL par 159 
1133 [2005] All ER (D) 283 (Nov) 
1134 HL par 181 
1135 HL par 186 
1136 European Convention for the Protection of Human Rights and Fundamental Freedoms 1950 
1137 CA par 49 
1138 HL par 64 
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1965 been a new political entity to which the Convention has never been extended and …if the 
Convention has no application in BIOT, then the actions of the Crown [no matter how nefarious they 
were] cannot infringe the provisions of the 1998 Act: see R (Quark Fishing) v Secretary of 
State….BIOT is not part of the United Kingdom and the 1998 Act, though it may be part of the law 
of England, has no more relevance in BIOT than a local government statute for Birmingham1139 and 
finally: As for international law, I do not understand how, consistently with well-established doctrine 
that it does not form part of domestic law, it can support any argument for the invalidity of a purely 
domestic law. Hoffman LJ rejects the Court of Appeal rationale that a law is not a law 
…for lack of compliance with doctrines of English public law saying that the distinction between 
initial invalidity and invalidity for repugnancy is too fine to be serviceable. 1140  
 
The Order in Council remains reviewable because it can be regarded as amphibious so 

that …the Constitution Order is not a colonial law, although it may well have been from the point of 

view of a BIOT court applying BIOT law. With all due respect, the real reason for allowing 

review of prerogative legislation for Hoffman LJ in this case appears to have been 

ventilated earlier: On 21 February 2008 the Foreign Secretary told the House of Commons that, 

contrary to previous assurances, Diego Garcia had been used as a base for two extraordinary rendition 

flights in 2002. 1141 There are allegations, which the United States authorities have denied, that Diego 

Garcia or a ship in the waters around it have been used as a prison in which suspects have been 

tortured. The idea that such conduct on British territory, touching the honor of the United Kingdom, 

could be legitimated by executive fiat is not something which I would find acceptable. 1142 The right of 

abode is a creature of the law but in any event, the words peace order and good government…are 

apt to confer plenary law-making authority….So far as Bancoult (No 1) departs from this principle, I 

think that it was wrongly decided.1143 Hoffman LJ decides that the executive are entitled 

when legislating for BIOT to act in the interests of her undivided realm, including both the United 

Kingdom and the colony1144 and the court must look at the importance of the right at issue 

balanced against the defense and diplomatic interests of the state: The Chagossians have, 
                                                 
1139 [2006] 3 All ER 111, [2006] 1 AC 529 
1140 HL par 39 
1141 Hansard, HC Debates, 21 February 2008, cols 547-548 
1142 Bancoult HL par 35 
1143 HL par 45 
1144 Halsbury’s laws (4th ed) 2003 reissue par 716: “The United Kingdom and its dependent territories within Her 
Majesty’s dominions form one realm having one undivided Crown…”  
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not unreasonably, shown no inclination to return to live Crusoe-like in poor and barren conditions of 

life…Furthermore, there is no reason why, if at some time in the future, circumstances should change, 

the controls should not be lifted. 1145 The decision is: Policy….[is] peculiarly within the competence of 

the executive and it seems to me quite impossible to say…that the decision to re-impose immigration 

control on the islands was unreasonable or an abuse of power. 1146 Although The relevant principles of 

administrative law were not in dispute between the parties 1147 the argument on legitimate 

expectation meets a similar fate but No doubt the Chagossians saw things differently. 1148 The 

end result in judge count is 7:3 in favor of three judges in the House of Lords. The 

lower court decision in Bancoult (No 2)  in the Divisional Court was based on irrationality 

and in the Court of Appeal on legitimate expectation with Sedley LJ and Sir Anthony 

Clarke also holding that the Orders in Council were irrational. In the House of Lords, 

Hoffman LJ uses the words “slippery” and “amphibious” in this leading judgment. 

 

6.08 Conclusion 

The legal framework employed in the tenure conversion to freehold process in colonial 

New Zealand was in many respects substantively similar to the process whereby the 

Nama-Khoi Hottentots in apartheid South Africa, the Indian first nations in Canada, 

the Orang asli in Malaysia, the Aborigine in Australia, the Kalahari Bushmen in 

Botswana, the Mayan Peoples in Belize, and the Chaggossians in British Indian Ocean 

Territory were dispossessed in the colonial era. When these indigenous peoples were 

removed from land which they had occupied from time immemorial, it is evident that 

the applied colonial common law, although it paid lip service to giving relief, in practical 

terms did nothing to prevent dispossession. The recent cases analyzed in this chapter 

show a revival of the old common law remedies in post-colonial courts. The object of 

this discussion is to highlight the point that for any post-colonial tenure conversion 

process to be effectively embedded in Fijian land tenure policy it needs to have a robust 

consensus and conflict resolution process if the dispossession issues surrounding 

colonial tenure conversion processes are to be avoided. 
                                                 
1145 Bancoult HL pars 54-55 
1146 HL par 58 
1147 Bancoult HL par 60 
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7. Recent law (primary comparative)____________________________ 

This chapter addresses the re-emergence of natural law concepts by briefly outlining 

recent native title case law in Fiji, contrasting it with the New Zealand decisions as a 

primary comparative jurisdiction. In Fiji the recent legislative, judicial and policy 

response to native title issues has been chequered. Since 1987 the New Zealand Courts 

have reconsidered or restrained CANZUS common law principles that were previously 

thought to have been decided. In the last 30 years this trend has mirrored judicial 

response in other post-independence common law jurisdictions addressed in chapter 6. 

The analysis in chapter 7 particularly highlights the growing tension evident in the case 

law, where the Fijian High Court decision in Kanakana stands out clearly as an 

aberration. The cases analyzed in this chapter, apart from Kanakana, show native 

entitlements are accorded significant and effective protection in common law courts. In 

order to be successful, any tenure conversion process must factor this background in.           

 

7.01 Narawa v Native Land Trust Board (Fiji Court of Appeal, 31/05/02)  
The decision in Narawa finally dispatches from Fijian law the CANZUS perception of 
native title in Fijian law as a sui generis interest which is not a common law tenure 
protected in rem. Native land amounts to approximately 91% of the land mass in Fiji and 
it is governed by the Native Land Trust Act. Section 4(1) provides that: “The control of all 
native land shall be vested in the Board and such land shall be administered by the Board for the benefit 
of the Fijian owners [or for the benefit of the native Fijians – s.3 NLTAA 2002].” NLTA was 
first enacted as an ordinance in 1940 to facilitate access to and utilization of native land. 
The government has always been intimately connected to the operation, management 
and control of the Board. Much of the agricultural and forestry resources in Fiji are 
located on native land. There is a history of conflict of interest and maladministration 
sheltering behind the concept of absolute discretion. In this proceeding the subject-
matter was alleged breach of fiduciary duty by NLTB concerning non-payment of 
FJ$8,500,000 in royalties by Timber (Fiji) Limited, a state owned timber company, 
under two logging concession agreements dated 1983 and 1985 concerning a total of 
approximately 22,000 hectares of native land owned by Yavusa Burenitu. NLTB made an 
application to strike out Narawa’s originating application for declarations and damages 
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on the ground that he had no standing. Fatiaki J in the High Court1149 following Rooney 
J in Timoci Bavadra v NLTB1150 and Naimisio Dikau (No 1) v NLTB agreed with NLTB. 
The basis of this decision is set out in passages in the Bavadra judgment The indigenous law 
of the Fijian people…has no proper status in the country. This is so, notwithstanding that most of the 
land is owned by Fijians under a system of customary title. 1151 The Dikau judgment was also 
cited to support the proposition: The common law and the rules of equity cannot be applied to a 
system of land holding which is alien to and independent of the law of England as the received law of 
this Dominion. In the result there is in existence a system of legal dualism. A mataqali cannot be 
equated with any institution known and recognized by common law or statute of general 
application….Such rights as they have as members of a mataqali are not founded on the common law or 
any statute...[a mataqali] is, as far as the applied law is concerned, an alien institution. 1152 So until 
31 May 2002 when the Fiji Court of Appeal delivered its judgment,1153 this line of 
authority had been adopted by NLTB in its management of native land in the face of 
growing unhappiness and dissatisfaction amongst Fijian land owning units. Cullinan J in 
Waisake Ratu No 2 v Native Land Development Corporation1154 had rejected this approach I 
do not consider that a mataqali or a tokatoka is an institution which is alien to the applied law of 
Fiji….Not only has the mataqali been recognized as a central proprietary unit by the statute law of 
Fiji for over a hundred years now…so also have all the individual divisions of the Fijian people by the 
act of statutory registration. How then can any of those groups be regarded as alien to such statute law? 

1155 The Court of Appeal says: [t]here is a formidable body of authority throughout the common law 
world that supports the approach adopted by Cullinan J1156 citing acceptable parts of Lord 
Sumner’s judgment in Re Southern Rhodesia,1157  Viscount Haldane’s judgment in Amadu 
Tijani v Secretary Southern Nigeria and Brennan J in Mabo v Queensland (No 2). The 
judgment concluded: These and other authorities…put beyond doubt the proposition that native 
customary rights and obligations may be recognized by the common law and enforced in the courts. More 
particularly, in the case of mataqali, it may, by representative action or by action brought by all those 

                                                 
1149 CA No 421/1998 
1150 CA No 801/1984 
1151 Bavadra per Rooney J at p 6 
1152 Naimisio Dikau No 1, per Rooney J at p 7 
1153 [2002] FJCA 9; ABU0012.992 (31 May 2002) 
1154 CA No 580/1984 
1155 (1991) 37 FLR 146; [1987] FJSC 
1156 Narawa CA at p5 
1157 [1919] AC 211  
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belonging to the mataqali as an unincorporated association, bring proceedings in the courts seeking 
common law or equitable remedies for any breach of rights it is able to establish. 1158 The Fiji 
Supreme Court 1159concurred with this judgment of the Fiji Court of Appeal.   

7.02 Ngati Apa v AG for NZ (New Zealand Court of Appeal, 19/06/03) 

In Ngati Apa in 2003 there are 3 important issues: firstly this decision is resounding 
affirmation of the doctrine of continuity in a jurisdiction where the impact of colonial 
legislation on native title has been extensive; second it decides whether or not a Native 
Land Court determination of title on dry land with a sea boundary necessarily 
extinguishes native title below high tide; and third, it interprets expropriatory legislation 
favoring a presumption that native title has not been extinguished, in the face of 
parliamentary intention to the contrary. The significance of this judgment is apparent 
from the response.1160 It is ostensibly about jurisdiction but its main impact apart from 
the decision itself is the careful analysis of common law native title authorities and the 
interpretation of expropriatory legislation. This decision established that a very large 
and strategic part of New Zealand long assumed to be beneficially owned by the Crown 
was at least potentially Maori customary land and might be Maori freehold land. 1161 
Public fears about the possibility of exclusion were well founded.1162 The litigation was 
commenced by eight iwi (tribes) in 1997; it concerned native title to the foreshore and 
seabed of the Marlborough Sounds. This part of New Zealand has significant strategic 
value; it is an intensive marine farming area; the main cable for power supply from New 
Zealand’s Southern Alps electricity generation area passes through it; ferry links 
connecting the economies of the North and South Islands pass through it; many 
Wellington cognoscenti holiday in the area. Any decision in favor of the Maori appellants 
or otherwise was likely to generate strong emotions.  
 
Judicial and legislative treatment of native title in New Zealand has a chequered history, 
starting with the early decision of R v Symonds, the positivist decision of Prendergast CJ 
in Wi Parata v Bishop of Wellington and a flurry of cases at the cusp of the 19th and 20th 

                                                 
1158 CA at p 7 
1159 NLTB v Narawa [2004] FJSC 7; CBV0007.2002S (21 May 2004) 
1160 Foreshore and Seabed Act; CERD reference 
1161 NZLS seminar at 5 
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centuries. Elias CJ says  The Native Lands and Maori Lands Acts from 1862 until the enactment 
of Te Ture Whenua Maori Act 1993 {TTWMA), were a mechanism for converting Maori 
proprietary interests in land into fee simple…1163 This was expressly to encourage the extinction of 
such proprietary customs so that native land could be alienated by the Maori owners to private 
purchasers. Elias CJ concluded  [i]n New Zealand, the common law recognition of property interests 
in land under native custom is little developed. 1164 There are a number of reasons advanced for 
this conclusion, probably the most significant from a legal perspective is It was made clear 
in successive statutes from 1909 that no Crown grant can be questioned in any court on the basis that 
the Maori customary title in the land has not been extinguished. 1165 Redress in New Zealand 
courts for Maori dispossession grievances has been closed down for most of the 20th 
century and only recently has this issue made its way back onto the common law table. 
 
Above high tide mark in New Zealand, it is now generally accepted that as a 
consequence of the matters described above, and the findings in Ngati Apa very little 
customary land remains.1166 Below high tide mark on the other hand, has been assumed 
in former British colonies to be Crown land by prerogative entitlement. It is this issue 
that caused feathers to fly when the New Zealand Court of Appeal delivered its 
decision in June 2003. Richard Boast argued that The coast is becoming a resource of ever-
growing importance and is almost fantastically valuable. The example of petroleum indicates that 
governments are seldom willing to surrender control of valuable and strategic assets. 1167 Ngati Apa 
was an appeal from the High Court judgment 1168 of Ellis J on a case stated by the Maori 
Appellate Court. This judgment 1169 over-rules 1170 an earlier decision of the Court of 
Appeal in 1171Re the Ninety-Mile Beach; it finds that1172 the Maori Land Court has 
jurisdiction to investigate title and determine the status of foreshore and seabed and it 
determines that Maori customary title to foreshore and seabed 1173 has not been 

                                                 
1163 Par 40 
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extinguished by any “general” (as opposed to “area specific”) enactment. The decision 
has been appealed by one of the respondents. It is remarkable for three reasons; Elias 
CJ says1174 that the starting point for considering questions of customary property is the 
warning of Lord Haldane in Amadu Tijani v Secretary, Southern Nigeria, that: Abstract 
principles fashioned a priori are of but little assistance, and are as often as not misleading. 1175 The 
eight abstract questions of law initially put to the High Court in Ngati Apa can be 
shortly stated as: can native title to foreshore and seabed exist and has it been 
extinguished? Ellis J said yes, reluctantly to the first and with apparent enthusiasm to 
the second. In the High Court Ellis J held that land below low tide mark was beneficially 
owned by the Crown at common law1176 because it was declared to be so by s7 of the 
Territorial Sea, Contiguous Zone, and Exclusive Economic Zone Act 1977 and s9A of the 
Foreshore and Seabed Endowment Revesting Act 1991. Consequently the seabed could not be 
customary land. Ellis J also held that foreshore land above low tide mark …upon cession 
of sovereignty to the Crown, the Crown then held the land as against her subjects including Maori with 
‘full and absolute dominion’ including the fee. The Crown’s Treaty obligations were then for the Crown 
to honour by transferring the fee to Maori in respect of customary land, where they could show rights 
more or less equivalent to their right to exclusive possession, an essential aspect of fee simple. In other 
words if the Crown grants or concedes a fee simple to owners of Maori customary land, it must have it 
to grant. 1177 Ellis J applied Re the Ninety-Mile Beach, stating that: …any Maori customary 
property in the foreshore had been extinguished once the contiguous land above high water mark had 
lost the status of Maori customary land.1178 On both issues the Court of Appeal preferred the 
interim judgment of Judge Hingston in the Maori Land Court. Elias CJ says: I consider 
that in starting with the English common law, unmodified by New Zealand conditions (including 
Maori customary proprietary interests), and in assuming that the Crown acquired property in the land 
of New Zealand when it acquired sovereignty (as appears from the passage in the judgment set out at 
paragraph [7] above), the judgment in the High Court was in error. The transfer of sovereignty did not 
affect customary property. They are interests preserved by the common law until extinguished in 
accordance with law. I agree that the legislation relied on in the High Court does not extinguish any 
Maori customary property in the seabed or foreshore. I agree with Keith and Anderson JJ and Tipping 

                                                 
1174 Elias CJ, par 5 
1175 [1921] 2 AC 399 at 404 
1176 [2002] 2 NZLR 661 
1177 At 679-680 
1178 Elias CJ at par 7 
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J that In Re the Ninety-Mile Beach was wrong in law and should not be followed. In Re the Ninety-
Mile Beach followed the discredited authority of Wi Parata v Bishop of Wellington, which was rejected 
by the Privy Council in Nireaha Tamaki v Baker. This is not a modern revision, based on developing 
insights since 1963. The reasoning the Court applied in In Re the Ninety-Mile Beach was contrary to 
other and higher authority and indeed was described at the time as ‘revolutionary’.  
 
There are two ways to analyze the impact of a treaty on native title. There is the 

argument set out in the High Court judgment of Ellis J: that after cession title depends 

on a grant from the Crown (no grant = no title – the doctrine of reception); and the 

other argument is set out in the Maori Land Court and Court of Appeal judgments in 

Ngati Apa  (existing property rights continue after cession – the doctrine of continuity). 

The Court of Appeal analysis is founded on legal authority from five jurisdictions: New 

Zealand (Nireaha Timber v Baker, PC); Canada (St Catherine’s Milling v R, PC); United 

States (Johnson v M’Intosh); Southern Nigeria (Amodu Tijani v Southern Nigeria, PC); 

and Australia (Mabo v Queensland (No 2), HCA – Full Court). The judgment of Elias 

CJ in Ngati Apa is a detailed affirmation of what is now widely regarded as the correct 

doctrine of continuity analysis of the common law concerning native or aboriginal title 

to land. Native title is a proprietary interest recognized, but not created, by the common 

law, or by treaty of cession, or by a constitution, or by a statute: It was property in existence 

at the time Crown colony government was established in 1840. 1179 The Privy Council made this 

clear in Amodu Tijani v Secretary, Southern Nigeria.1180 This is not a modern revision, nor is it 

revolutionary. It is not …either in doctrine or in practice, anything new or unsettled. 1181 Lord 

Haldane says: A mere change in sovereignty is not presumed as meant to disturb rights of private 

owners; and the general terms of a cession are prima facie to be construed accordingly. The introduction 

of the system of Crown grants which was made subsequently must be regarded as having been brought 

about mainly, if not exclusively, for conveyancing purposes, and not with a view to altering substantive 

titles already existing.1182 In the William Webster Claim1183 the Anglo-American Claims 
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Tribunal held that a treaty of cession was not “a conveyance of property.” The Privy Council 

in Nireaha Tamaki v Baker1184 and the NZ Court of Appeal in Te Runanganui o te Ika 

Whenua Inc Soc v AG has adopted the R v Symonds rule that native title: cannot be 

extinguished (at least in times of peace) otherwise than by the consent of the owners. In New Zealand 

the enlarged grounds for extinguishing native title, highlighted by the Privy Council in 

Nireaha Tamaki v Baker, remain to be considered after Ngati Apa.  

 
The foreshore in New Zealand has always been assumed to be Crown land. The seabed 
however has been subjected to legislative vesting. Leaving aside vesting or 
expropriation by area specific legislation, which could not be considered in the abstract, 
the joint judgment of Keith and Anderson JJ in Ngati Apa fully discusses this issue. As 
Brennan J put it in Mabo (No 2), 1185 when action is taken by the Legislature or the 
Executive to extinguish native title a clear and plain intention must be revealed native 
property rights are not to be extinguished by a side wind. 1186 The Territorial Sea and Fishing Zone 
Act 1965 deemed the seabed and subsoil from the low tide mark to the three mile limit 
to be and always to have been vested in the Crown. This vesting provision …is not inconsistent 
with the continuing existence of Maori customary property. The vesting in the Crown is of the radical 
title. This finding is supported by the statutory definitions of “customary land” since 
1841 catching land which, being vested in the Crown is held by Natives or the descendants of natives 
under the customs and usages of the Maori people1187 and the principal focus of the 1965 Act 
which is: the exercise of sovereignty, not beneficial ownership.1188 This reasoning is open to 
criticism leveled by McHugh J in the High Court of Australia in Yanner v Eaton that the 
legislature should be taken to have meant what it said1189 and it brings to issue other types of 
statutory expropriation historically applied to petroleum, natural gas, wildlife and other natural 
resources. 1190  
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New Zealand is a CANZUS country. Since the Treaty of Waitangi in 1840 
approximately 95% of the land mass has been transferred from Maori to the settler 
community. The Ngati Apa judgment is a clear enunciation of the doctrine of continuity 
and it illustrates great flexibility in the judicial power to interpret legislation in ways not 
even Parliament would recognize. What remains for the judiciary in New Zealand is a 
reconsideration of the doctrine of implied extinguishment. Given the enormous 
economic and social consequences of any revision of that doctrine for what is a 
predominantly settler society, we can conclude this is quite unlikely to happen. The 
Foreshore and Seabed Act was Parliament’s response to the Court of Appeal in Ngati 
Apa and the CERD non-binding finding that the legislation was discriminatory is as far 
as these issues can be taken. There is also the High Court of Australia judgment 
Commonwealth v Yarmirr1191 which is not referred to in Ngati Apa and the Waitangi 
Tribunal Seabed and Foreshore Report 1192 finding, along with the CERD report, that this 
legislation was a breach of the Treaty of Waitangi and it was discriminatory.         
 

7.03 NZ Maori Council v A-G (New Zealand Supreme Court, 17/10/08) 
The High Court judgment in this proceeding builds on principles set out by the Court 
of Appeal in New Zealand Maori Corporation v AG (the Lands case) in 1987 drawing on 
fiduciary obligations in a public law context, on international law and on the Canadian 
line of authorities supporting these propositions. This law can only be effective if it is 
allowed to have substantive effect on the Crown in its executive, legislative and judicial 
functions. Native title cases raise some of the big constitutional issues and because 
these issues are controversial, how the judiciary deals with them defines the society 
concerned. In the Lands case 1193 in 1987 the New Zealand Court of Appeal considered 
the State Owned Enterprises Act and transfers of State assets to state owned 
corporations pursuant to its provisions. Out of approximately 14 million hectares of 
land, amounting to about 52 per cent of the land surface of New Zealand which was 
formerly Crown land, approximately 7.5 million hectares was to be transferred to State 
Owned Enterprises.1194  The book value of all assets to be transferred was in excess of 
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$11.8 billion.1195 The anticipated effect of the transfer regime was to remove 
rehabilitation of the native title to this land from Waitangi Treaty settlement process. 
One of the assets at issue was state forestry land. The NZMC v AG (2007) proceeding 
is a sequel to the Lands case in 1987 and the issues it addresses are of great moment. 
 
Te Pumautanga o Te Arawa Trust (TPT) representing 11 iwi or hapu affiliated with Te 
Arawa, negotiated a Treaty settlement (the TPT Affiliate Te Arawa Iwi/Hapu 
settlement dated 30 September 2006) with the NZ Office of Treaty Settlements (OTS) 
concerning Crown forestry land in the central North Island of New Zealand. Other 
Maori represented by NZMC and the Federation of Maori Authorities (FOMA) took 
issue with that settlement, in particular Part 12 thereof which provided inter alia for the 
transfer of forestry lands to TPT and for rental accumulation amounts to be paid to 
both TPT and to the government without a Waitangi Tribunal determination. This 
settlement was to be validated by statute. There were three main allegations: breach of 
fiduciary duty; breach of an earlier settlement deed recorded in the Crown Forests 
Assets Act 1989 (the 1989 Act); and that both these issues were justiciable. Both the 
High Court and the Court of Appeal held that the TPT settlement was not justiciable 
because it was a political compact. Then on 17 October 2008 all parties filed a consent 
memorandum whereby the Supreme Court appeal brought by NZMC was withdrawn. 
The consent memorandum at par 2 records the Crown’s apology to the appellants and 
at par 3 sets out acknowledgments by all parties, first that the comments of the High Court 
and Court of Appeal…concerning the Crown’s fiduciary obligations to Maori under the Treaty of 
Waitangi are obiter dicta and second, that insofar as the Court of Appeal judgment deals 
with the legal status and enforceability of the July 1989 agreement those comments are obiter. 1196 
The intent of this memorandum is to confine the ratio decidendi in both courts to the less 
contentious conclusions on the impact of legislative process: Where the action challenged 
does not itself affect the rights of any persons and is undertaken in the course of policy formulation 
preparatory to the introduction to Parliament of legislation, the Courts will not intervene. 1197 Court of 
Appeal judgments in Milroy v AG;1198 Comalco Power v AG and Te Runanga o Wharekauri 

                                                 
1195 NZMC v AG 1987 at 657 
1196 Appendix X hereof 
1197 HC par 79 
1198 [2005] NZAR 562 (CA) 
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Rekohu Inc v AG (the Sealords case) 1199 support this conclusion although it should be noted 
that in the latter, the words “almost inconceivable” appear to leave some space for the Courts 
to attempt to dictate, by declaration or a willingness to award damages or any other form of relief… if 
the circumstances require it.  
 
The finding on fiduciary duty is an essential precursor to the High Court discussion of 
justiciability because it ultimately leads the High Court to the comment that I do not 
think the Court should shy away from expressing a view on questions of equitable or ethical duties, 
especially those which clearly arise out of the Treaty partnership and relationship1200 and the view 
ultimately expressed by Gendall J at par 94. 1201 Where there is a negative finding on 
fiduciary duty, any discussion on justiciability is obiter. Similarly, where there is a finding 
of absolute non-justiciability, any discussion concerning fiduciary duty is superfluous 
and therefore obiter. There are two big issues in this proceeding: 1). whether or not the 
Crown owes Maori fiduciary duties arising from the Treaty of Waitangi; and 2). whether 
or not the subject matter, being political in nature is justiciable. The High Court noted 
that [f]inding a way between these sometimes competing tensions is not easy. 1202 In the High Court, 
Gendall J states that: …the outcome of this case must hinge upon the issue of justiciability.1203 This 
is the finding which supports the Supreme Court consent memorandum. Given the HC 
conclusion at pars 86 and 94 it is difficult to see how the discussion on fiduciary duty 
was not essential to that. In the CA on the other hand where there is an absolute 
determination of non-justiciability it is easy to accept the acknowledgement that the 
comments on fiduciary duty were in fact obiter. There is a strong line of New Zealand 
authority leading the High Court to a conclusion that the Court cannot help. Gendall J says 
it is: [b]eyond doubt Parliament as Sovereign can pass whatever legislation it thinks fit: Westco Lagan 
v AG1204…This Court cannot make any declaration or other order which has the effect of inhibiting 
the legislative powers of Parliament. 1205  Counsel for the plaintiff NZMC says in response: 
The argument of the plaintiffs in response is blunt and to the point. It is that the Crown is not above 

                                                 
1199 [1993] 2 NZLR 301 at 308 (CA) 
1200 HC at pars 86 and 94  
1201 Relying on Lord Bingham in R (O’Brien) v Independent Assessor [2007] UKHL 10; [2007] 2 WLR 544 
at[31] 
1202 HC par 92 
1203 HC par 71 
1204 [2001] 1 NZLR 40 (HC) 
1205 HC par 85 
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the law and acts dishonorably if, as it says, it has the power to legislate in any way it wishes. It is 
argued the rule of law evaporates. Ms Cull QC…argued that this case is a proper interface between the 
Courts and Government and the Court has to be free to exercise its jurisdiction to rule on breaches of 
trust, statutory duty, conflicting fiduciary duty. 1206 Gendall J concluded: I do not think the Court 
should shy away from expressing a view on questions of equitable or ethical duties, especially those which 
clearly arise out of The Treaty [of Waitangi] partnership and relationship. However, it is a delicate 
area…1207 and after quoting extensively from the Lands case, 1208 then determines that: I 
am prepared to express a view which those who may participate in the legislative process may consider, 
and ignore entirely if they choose. The Crown has a fiduciary duty of good faith to all Maori, and if it 
were to take for itself accumulated Crown rental funds in relation to Deferred Licensed Land by any 
process other than by a Waitangi Tribunal declaration or with the consent of Maori claimants to share 
in such funds, then such would be inconsistent with the Crown’s fiduciary duty. Beyond that, the Court 
cannot go. 1209 The full panoply 1210 of reasons why the Crown should not be subject to a 
fiduciary duty to actively protect Maori interests are set out in the Court of Appeal 
judgment 1211 in this proceeding. The High Court obiter dicta of Gendall J 1212should be 
regarded as particularly significant given the position taken by Cooke P in the Lands case 
that: For clarity, I think, it is essential to confine the discussion to direct dealing with the fundamental 
points falling for decision. That means that other issues, however important and interesting in themselves 
are probably better left free of the crumbs of dicta. For example, whether the Treaty of Waitangi has 
status in international law; what are the principles for interpreting international treaties; whether apart 
altogether from the Treaty, Maori customary title has protection at common law. 1213 Cooke P also 
appears to have expressly approved the Privy Council decision in Hoani Te Huehue 
Tukino v Aotea District Maori Land Board:1214 that rights conferred by the Treaty [of Waitangi] 
cannot be enforced in the Courts except in so far as a statutory recognition of the rights can be found” 
and that the Treaty is a document relating to fundamental rights; that it should be interpreted widely 
and effectively and as a living instrument taking account of the subsequent developments of international 

                                                 
1206 HC par 84 
1207 HC par 86 
1208 NZMC v AG (1987) 
1209 HC par 94 
1210 Cf Wi Parata v Bishop of Wellington 
1211 2007 at pars 61-82 
1212 HC pars 52-53; 57-70; and 94 
1213 1987 at 655 
1214 [1941] AC 308 
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human rights norms; and that the Court will not ascribe to Parliament an intention to permit conduct 
inconsistent with the principles of the Treaty.1215 This decision is relevant to ambiguous 
legislation and is an express reference to Treaty principles.      
 

The High Court discussion contains three statements. First: The starting point has to be the 
Treaty of Waitangi obligations and duties cast upon both the Crown and Maori. The Lands case 
makes it clear beyond any doubt that duties of a fiduciary nature rest upon the Crown pursuant to the 
Treaty, and the nature of its relationship with Maori. 1216 The second important statement is: 
The July Agreement, the Deed Poll, the Crown Forest Assets Act 1989, and the Crown Forestry 
Rental Trust are but contractual, and statutory implementations to recognize the existence of, and 
provide for mechanisms to meet, the fiduciary duty (emphasis added). 1217 Third is In principle there is 
no need to have resort to such statutory provision. Courts presume legislation is to be construed in 
conformity with any treaty obligations.1218 It seems to be clear from the points made on the 
fiduciary duty issue in of the course of this judgment that Gendall J is recording the 
view that it’s somewhat late in the day for anyone to say that Treaty of Waitangi 
obligations of a fiduciary nature have not been formally recognized by the Crown in 
statute or in deed but that in any event the High Court concluded: that does not make any 
difference 1219 and that fiduciary obligations exist because of the partnership relationship, as well as 
the vulnerability of Maori in the sense that they are subject to the Crown’s ultimate power to legislate.  

1220 The High Court concluded is being so: …obligations under a Treaty such as the Treaty of 
Waitangi must be heeded and given recognition by the Courts irrespective of a specific statutory 
provision….Fiduciary obligations arise because of the over-riding treaty obligations if such are not 
obligated by legislation.1221 This is a big statement but the reasoning in support is 
persuasive. The judgment of Gendall J is a carefully reasoned application of fiduciary 
principles to a public law relationship between native peoples and the Crown arising 
from a treaty of cession. This reasoning finds support in the Canada cases involving the 
Constitution Act 1982 where the the High Court noted: In New Zealand there is no similar 

                                                 
1215 1987 at 655-656 
1216 HC par 52 
1217 HC par 53 
1218 HC par 65 
1219 HC par 65 
1220 HC id 
1221 HC par 66 
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constitution act, but there is the Treaty of Waitangi. 1222  Richardson J in his Lands case judgment 
in 1987 in the Court of Appeal 1223equated honor of the crown with the pacta sunt servanda 
principle, marshalling the Canadian case 1224 R v George with the international law 
doctrine of good faith and its expression in article 2 of the UN Charter and the Vienna 
Convention on the Law of Treaties 1969. Article 26 says: Every treaty in force…must be 
performed by them [the parties to it] in good faith and article 31(1) says: A treaty shall be 
interpreted in good faith… Richardson J correlated Treaty obligations with settled principles of 
equity finding both are applicable. Gendall J therefore concluded: The Lands case has made 
it clear beyond any possible doubt that the instrument, the Treaty, created fiduciary duties on the Crown 
in favor of a specific class of people, Maori, and they, as partners with the Crown, have corresponding 
duties of good faith. 1225  Before moving to application of principles, Gendall J concluded 
with a quotation from Cooke P in Tavita v Minister of Immigration asserting that …some 
international obligations are so manifestly important that no reasonable Minister could fail to take 
them into account….Legitimate criticism could extend to the New Zealand Courts if they were to 
accept the argument that, because a domestic statute giving discretionary powers in general terms does not 
mention international human rights norms or obligations, the executive is necessarily free to ignore them. 
1226 The Treaty must be heeded.1227     
 
It was not so in the Court of Appeal. The headnote to that judgment records a 
comprehensive rejection of both the reasoning and the findings of Gendall J in the 
High Court. The Court of Appeal says: firstly that the Crown is not subject to a 
fiduciary duty in favor of Maori; and secondly, no legislation can ever be 
unconstitutional but even if it the possibility was admitted the Courts cannot help1228 
because legislative process is ‘political’. If the Court of Appeal judgment was correct on 
any of these substantive points it is difficult to understand why the parties subsequently 
filed the consent memorandum dated 17 October 2008, prior to the appellants 
withdrawing their Supreme Court appeal. This consent memorandum records an 

                                                 
1222 HC par 61 
1223 NZMC v AG 1987 per Richardson J at 682 
1224 (1966) 55 DLR (2d) 386, 396-397 
1225 HC par 64 
1226 [1994] 2 NZLR 257, 266  
1227 HC par 66 
1228 Milroy, per Goddard J 
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agreement that each party will bear its own costs alongside the Crown’s expression of 
regret, and its apology to the appellants.    
 
 

 

 

7.04 Kanakana v AG for Fiji (Fiji High Court, 30 March 2012)  

Suvavou means “new Suva” and the Suvavou people are native Fijians who now mainly 

live in or around Suvavou Village near Lami outside Suva. European settlement in the 

Suva area dates from the 1860’s and on 10 October 1874 sovereignty of the Fiji Islands 

was ceded to the British. At that time the predecessors of Ratu Epeli Kanakana lived in 

a village in what is now Thurston Gardens, adjacent to Suva City CBD. Ratu Epeli is 

Roko Tui Suva, Turaga ni Yavusa and Turaga ni Mataqali. Suva has been the capital of Fiji 

Islands since 1882. It is built on Suvavou land1229 but with the exception of the sum of 

£200 per annum in perpetuity for 300 acres on which Government House is now 

located, no compensation was paid when the land was acquired by the Colonial 

Government. The Unimproved Capital Value (Land Value) of Suva City in 2005 was 

estimated to be about $ 693,435,386.00.1230 The Suvavou people now live on a relatively 

small chunk of borrowed land on the edge of a polluted lagoon next to what was until 

recently the city dump. The State does not accept an obligation to make reparation. On 

26 February 1999 a writ of summons and a statement of claim was filed by Ratu Epeli 

and 10 others in the Fiji High Court seeking compensation for the loss of 6,684.3 acres 

of Suva Peninsular land.1231 The claim area is the whole of the Suva Peninsular1232. 

Preliminary skirmishing was therefore not altogether unexpected and the Attorney 

General took issue on cause of action, jurisdiction and the limitation question. On 24 

February 2000 an interlocutory application by the defendant to strike out for no 

reasonable cause of action1233 was comprehensively declined by Byrne J and a further 

                                                 
1229 Interlocutory judgment of Pathik J, dated 20 October 2006 (“Pathik J”), 3 ‘claim area’ 
1230 Suva City Council Financial Records 2010 
1231 Kanakana v AG for Fiji, Civil Action No. 116 of 1999 
1232 Interlocutory judgment of Byrne J, dated 24 February 2000, 6 
1233 Fiji High Court Rules, Order 18 Rule 18 
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last ditch attempt by the defendant on “preliminary legal issues” was rejected by Pathik J 

on 20 October 2006. Both interlocutory decisions are well reasoned and robust, setting 

the stage for an important judgment. Hearing of the substantive action commenced in 

the High Court on 30 October 2006 and concluded in March 2007.  

 

There is a large body of evidence from British colonial history suggesting that the 

repercussions from judgment in this proceeding could be significant. Kanakana is the tip 

of an iceberg in the Pacific and it has potential to open the floodgates. In Fiji alone 

there are said to be anywhere up to 500 illustrations of native Fijians deprived of land 

under fraudulent or dubious circumstances.1234 In many of those illustrations, the 

government is said to have been implicated either actually or constructively. Enlarging 

that focus out to the Pacific region, similar fact situations could easily number in the 

thousands. Given that context, the proceeding is interesting from a number of 

perspectives. For example: firstly, events date from approximately 140 years ago, prior 

to the Deed of Cession of Fiji to Great Britain1235 on 10 October 1874, when on 13 July 

1868,1236 Ratu Seru Cakobau purported to sell Suva Peninsular to the Polynesia 

Company.1237 Second point is that the plaintiff alleges that Colonial Ordinance No. 25 

of 1879, purporting to ‘statute bar’ the claim, was obtained by fraud or mistake contrary 

to Clause 1 of the Deed of Cession. Third point is that although ‘the issue of compensation 

for the extinguishment of native title in breach of fiduciary duty or the return of lands wrongfully in the 

hands of the State in right of the Crown has not been considered as yet in a Court of law in Fiji.’1238 At 

the interlocutory stage, authorities from USA, New Zealand, Australia, Canada, the 

United Kingdom and Africa were cited1239. Fifth point is although the plaintiff expressly 

submitted that the claim ‘does not affect freeholds in the hands of private holders’1240 counsel for 

the defendants insist that ‘the State is concerned the remedies sought may impact on the security of 

                                                 
1234 Kurasiga A, Fiji Government 2007, Report on Native land in Fiji.   
1235 Fiji Sessional Legislation, 1875 
1236 Interlocutory judgment of Byrne J, dated 24 February 2000 (“Byrne J”), 10  
1237 R A Derrick, A History of Fiji, Government Press, Suva, Chapter XVI ‘The American Claims and the 
Polynesia Company’ pp 177 – 183; Byrne J, 6 and 10 
1238 Pathik J, 5 
1239 Byrne J, 2: plaintiff cites total of 51 authorities. 
1240 Pathik J, 13 
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title all over Fiji.’1241 Sixth point is that not only does the claim relate to the Suva 

Peninsular it also catches parts of the Suva Harbour lagoon foreshore and seabed. 

Seventh point is that quantum is enormous. Land Value evidence at trial ranged from $ 

571m to $1.4b1242 and total evidence of quantum at trial is reputed to be over $ 2b, or 

half the provisional Fiji Bureau of Statistics figures for the nations GDP.  

 

Many of the land dealings in Suva Peninsular took place before the Deed of Cession in 

1874 under the auspices of the Cakobau Government1243 but it is alleged that exclusive 

occupation of the Suva Peninsular by the Suvavou people at Cession was an established 

fact.1244 The plaintiffs rely on the four-part test for native title set out in Delgamuukw v 

British Columbia1245 so the main threshold allegations are that native title is sui generis 

arising from occupation before assertion of British sovereignty and that at common law 

native title is inalienable except upon surrender to the Crown.1246 It is therefore open to 

the plaintiffs to allege that the Cakobau “sale” in 1868 could not extinguish native title 

either of itself or accompanied by a purported occupation.1247 It is then alleged that 

Fijian native tenure and the Deed of Cession are incorporated in municipal law by 

Ordinance XXI of 188[0]1248 (sic) and that in any event, native title at common law 

could only be extinguished by valid exercise of legislative power referable to the Deed 

of Cession.1249 Much has been written on the effect of treaties in municipal law1250 and it 

is generally accepted that insofar as a treaty is either declaratory or is incorporated into 

domestic law, it is enforceable. At the end of the day it probably all comes down to1251 

“the honor of the Crown” and the principle that no sharp dealing should be sanctioned 

                                                 
1241 Pathik J, 14 
1242 Eg see: Fiji Times Online: 01/02/07, Landowners trial adjourned; 08/03/07 Suva Peninsular worth $571m 
1243 Byrne J, 7 
1244 Byrne J, 8 
1245 (1998) 153 DLR (4th) 193, 208 (per Lamer CJC approving McEachern CJ at 1st instance) 
1246 Delgamuukw and Mabo; see Byrne J, 10 and Mataitoga v NLTB CA HBC 315J/2003S 
1247 See: Tampoi v Matusin, (PC Lord Cooke) for a discussion of adverse possession with joint ownership and 
cf Dann v US for discussion extinguishment by adverse possession. 
1248 Byrne J, 13, lines 3-4 
1249 Byrne J, 13 
1250 See Bennion T, Treaty-making in the Pacific in the Nineteenth Century and the Treaty of Waitangi, [2004] 
VUWLRev 6; Elias, Hon Sian  The Treaty of Waitangi and Separation of Powers in New Zealand in BD Gray and 
RB McClintock (eds) Courts Policy: Checking the Balance (Brookers, Wellington, 1995.) 
1251 Sparrow v R (1990) 4 WWR, Canadian Supreme Court at 436 
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by the Courts in this regard.1252 Sharp dealing by the colonial Government or its 

institutions and the remedy available for that (if any) is the central issue in the Suvavou 

proceeding. The plaintiffs allege equitable fraud by the State and its predecessor the 

Crown in acquiring or dealing with Suva Peninsular; and by the Native Land 

Commission in failing to make proper inquiry to ascertain what land was the rightful 

and hereditary property of the plaintiffs. Byrne J argued It appears to be common ground that 

no enquiry has ever been carried out to ascertain or demarcate the traditional boundaries of land owned 

by the various Mataqalis.1253  

 

A familiar refrain from throughout the Pacific region is that corruption, misfeasance 

and nonfeasance are extensively evident in the conduct of authorities set up by colonial 

Governments for the administration of native title. So when it comes to the defendant’s 

submission that: there was nothing to stop the plaintiffs from first bringing their claim to the [Native 

Lands] Commission, 1254 it is not surprising to see Byrne J recording that: ... the plaintiffs have 

claimed the lands from the government via the Fijian Affairs Board, the Commission, the Director of 

Lands, the Minister of Lands, the Attorney General and the President and yet the Commission has 

done nothing to verify this claim. 1255 Jitoko J recently referred to the NLC dubious inquiry 

phenomenon in a recent High Court decision requiring the NLC to rectify its records 

from 1938 relating to an “extinct” mataqali, saying: The conspiracies and perjury that stand 

revealed from time to time are simply appalling.1256 The Suvavou plaintiffs say that all this is in 

breach of an equitable obligation or fiduciary duty owed by the State to protect Suvavou 

native title to Suva peninsular and harbor and that the State is clothed with fiduciary 

obligations in the nature of a constructive trust. The plaintiffs and their predecessors 

have been out of exclusive possession of Suva Peninsular for about 130 years and there 

has never been a case like this in the legal history of Fiji. The plaintiffs say that their 

native title was never extinguished and that their dispossession was a consequence of 

                                                 
1252 R v Taylor and Williams (1981) 34 OR (2d) 360, 367 (MacKinnon CJ) 
1253 Byrne J, 6 
1254 Kanakana Byrne J, 15 
1255 Byrne J, 16 
1256 G V Maxwell (NLC Chairman) report to the Colonial Secretary dated 6 June 1913, in Legislative 
Council Paper No 27 of 1914.  
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fraud, mistake and discriminatory acts that were concealed in documents not fully 

discovered by the plaintiffs until February 1999, so they claim that limitation cannot run 

until the full materials for the claim were discovered.1257 They claim that the State is 

obliged by statute to correct historical errors,1258 to ascertain and demarcate the 

plaintiff’s land1259 and to acknowledge the plaintiffs ownership of Suva Peninsular,1260  

They say that failure to do these things is a breach of fiduciary duty owed by the Crown 

and the State to the plaintiffs, arising from the inalienability of native title.1261 Byrne J 

says: I am not satisfied that the Plaintiffs’ argument is doomed to fail. 1262    

 

After the final interlocutory decision in the Suvavou proceeding on 20 October 2006 

there was a fourth military coup on 6 December 2006, and the presiding judge Pathik J 

subsequently retired. At 11.30am on 10 April 2009 the 1997 Fijian Constitution was 

abrogated by the Interim President Ratu Iloilo and all judicial appointments were 

revoked. A new judge Sosefo Inoke J. was ultimately appointed by the new 

administration. The High Court trial in the Suvavou proceeding commenced in October 

2006 and concluded on 27 July 2010. The 103 page judgment of Inoke J was delivered 

on 22 December 2010 rejecting the plaintiffs’ $2 billion claim in its entirety. As already 

noted, a damages award of anywhere near this figure would have put severe and likely 

unmanageable strain on the Fijian economy and on the social fabric. Notwithstanding 

that, this case is without any risk of understatement, the most important native title case 

ever to be heard in Fijian courts.1263 For these reasons, before analyzing the High Court 

judgment a significant background issue needs to be addressed. In early 2010 William 

Marshall QC, SC. was selected by the military regime as a safe pair of hands, and was duly 

appointed Resident Justice of Appeal on a short term contract. By early 2012 serious 

disagreement was evident in the relationship between Marshall JA, and the 

                                                 
1257 Pathik J, 2 
1258 Byrne J, 13 
1259 Byrne J, 16; “mandatory words of Section 4” 
1260 Section 1, Ordinance XXI of 1880: Relating to Native Lands. 
1261 Byrne J, 14: Guerin v R (per Dickson J), 341 ; also citing Worcester v Georgia; Cherokee v Georgia; Johnson v 
M’Intosh  
1262 Byrne J, 15 
1263 K [4]: “It is Fiji’s equivalent of the Mabo case…” 
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administration of justice institutions in Fiji. This culminated in non-renewal of his 

employment contract. On 21 June 2012 William Marshall in his capacity as Queens 

Counsel, Senior Counsel and Resident Justice of Appeal, addressed a lengthy petition to 

the Fijian Prime Minister and to the Military Council, 1264 supported by a substantial 

bundle of documents. On 9 May 2012 it was reported in the media that Sosefo Inoke’s 

contract would not be renewed and he no longer sits on the bench. The Marshall 

Petition was attributed to sour grapes arising from non-renewal and it was strongly 

challenged by the His Lordship Anthony Gates CJ. With that conflict of opinion in 

mind, there is nested in the middle of this petition a remarkable section of reputable 

judicial opinion expressly devoted to His Lordship Justice Sosefo Inoke. Analysis of the 

High Court judgment by Inoke J would not be complete without detailed reference to 

the Marshall Petition. At paragraph 177 concerning the decision of Inoke J in South Sea 

Cruises v Samsul Mody, William Marshall says: …this was the most dishonest and manifestly 

wrong judgment I had ever seen in 41 years as Counsel or on the Bench. These are very strong 

words of condemnation: they are a rarity when Judges speak about a brother Judge. 

Then at paragraph 180 William Marshall says: [a]t a later time (in early 2011, I think) 

Anthony Gates CJ said to me that the Attorney General used his power to allocate a series of land 

cases where the Government had an interest in succeeding. Justice Inoke had quickly found in favor of 

the Executive. In this discussion, Anthony Gates CJ implied that the reasoning on these pro-Executive 

decisions was completely unsatisfactory. The judgment of Inoke J in Kanakana v AG is a pro-

Executive judgment on a native land case where the findings, reasoning and result are, 

with respect, quite unsatisfactory.        

 

Leaving aside the opinion of the Fijian Chief Justice recorded in the William Marshall 

petition,1265 which appears to be well founded, it was inevitable that the High Court 

judgment in Kanakana would be subjected to academic criticism. The court describes 

native land as beneficially owned by the indigenous people of the Fiji Islands but held in trust by a 
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statutory trustee, the Native Land Trust Board (NLTB).1266 Title to native land is not vested in 

NLTB, so the correct description is that the land owning unit is the legal owner and 

NLTB is a statutory fiduciary tasked with its control and administration.1267 The court is 

correct when it says that this case is Fiji’s equivalent of the Mabo case.1268 The land at issue is 

described as about 27,000 acres,1269 mainly being the Suva peninsular part of the 

Polynesia Company purchase of 200,000 acres from Ratu Seru Cakobau on 13 July 1868 

and [t]he plaintiffs are the descendants of the indigenous Fijians that originally owned and occupied the 

whole of Suva peninsular.1270 The central issues highlighted by the court were: (1) whether 

chiefly extinguishment or unilateral alienation of the land by a paramount or 

subordinate chief was a bona fide extinguishment or alienation; (2) whether the land was 

now in the actual use or occupation of some Chief or tribe...” on 10 October 1874; and (3) 

whether clause 4 of the Deed of Cession operated to perfect alienation either to the 

Crown or to a bona fide sub-purchaser. There is categorical evidence recorded in the 

judgment which indicates that chiefly extinguishment or alienation by Ratu Seru 

Cakobau was not bona fide, that the British had actual notice and that the plaintiffs’ 

ancestors were in occupation of the land on 10 October 1874.1271 This latter factual 

finding by the High Court of possession supported by native custom and tradition on 

10 October 1874 when sovereignty was ceded to the British is a key fact.  

 

John Thurston as Acting British Consul in a dispatch to Commodore Lambert on 1 

June 1868 said [Cakobau] conveyed to them 200,000 acres of land, not an acre of which has he, in 

my opinion, any title to….[Cakobau] does not own a rood of land within the described limits.1272 In a 

protest Thurston to Cakobau dated 25 May 1868 …the grant of this land is illegal by your 

Fijian laws and those of England…1273 And in a dispatch from Sir Hercules Robinson to the 

Earl of Carnarvon dated 20 October 1874 [o]f the 90,000 acres which have nominally been 
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1267 Ratu (No 2) per Callinan J 
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handed over, about from 400 to 500 acres only, in Suva Bay, have been actually occupied and 

cultivated…and nearly the whole of the valuable portion of the remainder is in the occupation of natives, 

who could not be dispossessed and driven from their homes without great hardship and injustice.1274 

With this in mind, Sir Hercules proposed on 20 October 1874 that £9,000 should be 

refunded, and the remainder of the 90,000 acres, and all further claims under the [Polynesian 

Company] Charter, be surrendered to the Colonial Government.1275 Land transactions with native 

Chiefs are also described on 13 April 1874 as disputable in the Goodenough/Lanyard 

Report.1276 In a pre-cession address on 8 October 1874 to the assembled chiefs Ratu 

Isikeli (Roko Tui Viwa), his son Ratu Epeli, Ratu Savenaca (Cakobau’s brother), 

Nacagilevu of Kadavu, and Maafu of Lau Ratu Seru Cakobau said [n]one of us have any 

right to give even the smallest portion of the soil of any member of the mataqalis over whom we rule.1277 

This is persuasive contemporary evidence for the court to conclude that the chiefly 

transactions concerning the land at issue in this proceeding were void, and the 

Polynesian Company of Melbourne knew this to be so at least as far back as 1 June 

1868. The operative common law brought into Fiji by the Supreme Court Ordinance 

1875 includes the maxim nemo dat quod non habet, the law on constructive notice, and the 

general principles in Magna Carta.  His Lordship does not mention this law, preferring 

instead to rely simply on Amodu Tijani v Secretary, Southern Rhodesia1278 to conclude that 

Fison’s view of Fijian Native Title was wrong, and chiefly alienations were effective to 

extinguish native title.1279       

 

The common law on these points is reasonably clear. The doctrine of Crown pre-

emption is set out in 1847 in R v Symonds.1280 Article 7 of the Deed of Cession expresses 

this doctrine by declaring that all claims to titles…shall in due course be fully investigated and 

equitably adjusted. The Privy Council decision in Amodu Tijani is a leading authority on the 

doctrine of continuity. Article 4 of the Deed of Cession expresses this doctrine. The 

                                                 
1274 [49] 
1275 [49] at [14] 
1276 [52] at [17] 
1277 [55] at [13]; [20] 
1278 [1921] 2 AC 399, at 402-404 
1279 [81] at (d) and (e) 
1280 (1847) NZPCC 387 
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Native Lands Ordinances of 1875 and 1880 bring the doctrine of continuity into domestic 

law and the colonial government generally acted in accordance it. Lord Denning’s 

advice in Oyekan v Adele 1281 is an application of this doctrine which is appropriate to the 

circumstances in Fiji where occupation was taken in its customary law sense as including 

veikau or forest.1282 As Sir Arthur Gordon said in September 1878 [i]t must not be forgotten 

that the natives…are very jealous of the ownership of their hereditary land…if they find themselves, by 

the action of a new tribunal, deprived of what they hold to be theirs, they will regard the whole 

transaction as a fraudulent piece of jugglery on the part of Government. This is exactly what 

happened at Suva. The court’s novel interpretation of Article 4 as validating a pre-

cession alienation that was generally regarded by both the British and by the plaintiffs 

ancestors as void for the benefit of the Crown is not supported by the evidence or by 

any common law authority. There is common law authority that the Deed of Cession 

could not operate to perfect an unlawful alienation or to shelter a fraudulent claim,1283 

but the High Court analysis of the evidence and the law is thin particularly given that 

the Court accepts that this case is Fiji’s equivalent of the Mabo case.1284 On 2 February 2011 

the plaintiffs filed and served grounds of appeal but failed to comply with other 

procedural matters and the appeal was deemed to be abandoned on 9 February 2011. 

Then on 18 April 2011 an application was made seeking leave to file a fresh notice of 

appeal and to join NLTB as second appellant. This application came before Calanchini 

AP on 19 March and a ruling was given on 30 March 2012 granting both orders. 

 

7.05 Conclusion 

The common law came to New Zealand in 1840 and to the Fiji Islands on cession of 

sovereignty in 1874. Since then the state, and particularly the courts, in both countries 

have considered the implications of that, and the consequences remain uncertain. 

Kanakana is currently on appeal to the Fiji Court of Appeal and it is inevitable, given the 

significant quantum and issues at stake, that this proceeding will find its way ultimately 

to the Supreme Court for final determination. In New Zealand similar uncertainty is 
                                                 
1281 [1957] 2 All ER 785 
1282 See Baker Lake; Cf Im Thurm dispatch 1908  
1283 Sagong Tasi, citing MacKinnon CJ 
1284 [4] 
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evident in 2014 decisions on the issue of fiduciary duty. In Paki v AG1285 there is a 

finding that there was no fiduciary duty on the facts, and in Proprietors of Wakatu v AG1286 

this issue will be ultimately decided by the Supreme Court, 175 years after the Treaty. 

This chapter is a comparative law analysis of recent developments in New Zealand and 

in the Fiji Islands. With the exception of Kanakana v AG in Fiji, where a number of 

compelling extra-legal influences appear to have affected the High Court judgment, it 

shows similar tends to the recent law in global common law jurisdictions. This is the law 

which ultimately governs the judicial interpretation of a tenure conversion framework 

and of the legislation and the Constitutional provisions that give rise to it.        

                                                 
1285 [2014] NZSC 118 
1286 [2014] NZCA 628 
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8. Principles and Application____________________________________ 

8.01 Introduction 

Colonial land tenure policy caused the land wars in New Zealand when the colonial 

intention to convert all Maori land to freehold reached a flashpoint in 1860. The 

inevitable consequence of that catastrophe is that a blanket policy for converting 

iTaukei land to freehold is practically impossible because it cannot, by any stretch of the 

imagination, be politically or socially acceptable to 60% of the Fijian population which 

remains a communal society. In Fiji, since Independence, ALTA and NLTA leases have 

been the operative statutory mechanisms for the alienation of iTaukei land. In 1978 the 

Fijian Prime Minister Ratu Mara said blood will flow in this country if Indians do not understand 

the deep emotional feelings Fijians have for their land1287 and in 2014 the Fijian Prime Minister 

Voraqe Bainimarama still describes land as a political football.1288 Renewal of ALTA leases 

for a term of 50 years is now current iTLTB policy. Matthew Dodd says [b]oth leasing 

regimes [for native land in Fiji] are incompatible with customary objectives [t]he Land Use Unit regime 

is even more unbalanced…landowners must surrender rights of control and enforcement in a fashion 

akin to outright sale.1289 Dodd’s analogy to an outright sale assumes the benefit of an 

injection of working capital which would flow from partial freeholding. But freeholding 

iTaukei land is not part of Fijian land tenure policy. The current Land Use Decree 

leasehold conversion regime in Fiji is discriminatory because it does not apply to 

leasehold or freehold estates under the Torrens system. The consequence of this 

legislation, given that it is founded on the standard 99 year perpetually renewable lease, 

is that it can be (and is) perceived as de facto expropriation of native land. This land 

tenure policy initiative is doomed to fail, sooner or later and it is likely that NLTA leases 

(with their inherent problems) will remain as the primary mechanisms for vulagi access 

to native land. Comprehensive land tenure policy allowing partial and carefully regulated 

conversion of native land to freehold, in order to release working capital for 

development of the remaining resources to ensure iTaukei economic self-determination, 

although quite improbable at first glance has the potential to deliver stability and 

                                                 
1287 Fiji Times 3 March 1978; Lal 2006: 31 
1288 Fijisun online, 6 September 2014, $10 million for iTaukei to develop their land  
1289 Dodd p 41 
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prosperity in Fiji. The main problem is the apparent drafting intent to absolutely 

prohibit conversion of native land to freehold set out in section 28(1) of the Fijian 

Constitution 2013, but on examination this problem has no proper base and the s. 28(1) 

prohibition does not prevent tenure conversion alienation. Although prohibition was 

intended, the drafting of section 28(1) for that purpose is defective.  The apparent intent 

to prohibit permanent alienation of native land can be avoided by the simple work-

around of a state acquisition at a negotiated price, with a subsequent on-sale supported 

by a state grant of Torrens system freehold title, for the purposes of economic 

development. Freehold title can only be created by state grant. Section 6(1) of the State 

Lands Act [Cap 132] enables that grant, and it is not excluded by any of the other 

subsections to section 6. The definition of ‘public purpose in section 2 of the State 

Acquisition of Lands Act includes acquisition for the utilization of any property in such a 

manner as to promote the public benefit. There is also an apparent drafting intent in this 

provision to permit de facto expropriation by 99 year perpetually renewable leasehold 

tenure. It is evident that in Fiji there are a number of principles which impact on a 

viable native land tenure policy. These principles come from diverse sources including 

iTaukei custom and tradition, English common law, colonial and post-colonial 

legislation and case law, the constitution, international law treaties and conventions, 

United Nations declarations, and principles of customary international law.  

 

8.02 Constitutional prohibition 

The most significant and far reaching prohibition set out in the Fijian Constitution 2013 

is the entrenchment provision at section 159(1) which says this Constitution may be amended 

in accordance with the procedure prescribed in this Chapter, and may not be amended in any other way. 

Section 160(7) says that use of the word “amend” or “amendment” is intended to be understood 

broadly, so that the section applies to any proposal to repeal, replace, revise, or alter any provision or 

provisions of this Constitution and Section 160(6) stipulates that three-quarters of the total number 

of the registered voters must vote in favor of the Bill to amend. Voter attendance levels have 

averaged 72.53% of total registered voters in two Fijian general elections since 2,0001290 

                                                 
1290 http://www.idea.int/vt/countryview.cfm?CountryCode=FJ, since 1992 turnout is less than 75%  
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and the Fijian Prime Minister has acknowledged that the amendment procedure set out 

in Chapter 11, eliminates any prospect of amending any of provision of the Fijian 

Constitution 2013. It is however also possible notwithstanding Chapter 11 for Cabinet 

to bring declaration proceedings direct to the Supreme Court under section 91(5) on any 

matter concerning the interpretation or application of this Constitution where that court has 

jurisdiction to hear and determine constitutional questions,1291 if any of the human rights 

provisions set out in Chapter 2 are at issue, section 44 gives the High Court original 

jurisdiction to hear and determine claims that the provisions of Chapter 2 have been 

contravened. Fijian Courts also have a robust and well established Anisminic 1292 

jurisdiction on applications for review of privative provisions. A challenge to the 

interpretation of the provisions set out in sections 27 to 30 of the Fijian Constitution 

2013 would be likely to take one of these routes.                  

 

Sections 27 and 28 of the Fijian Constitution are contentious. Section 27 prohibits 

expropriation of any interest in any property in accordance with a written law unless the 

acquisition is necessary for a public purpose and then only on the basis that the owner is 

promptly paid just and equitable compensation. The first issue is whether an Act, Decree or 

Regulation which authorizes the grant of a 99 year lease to a third party investor is a de 

facto expropriation; the second issue is the narrow common law definition of “public 

purpose” and finally there is the question of just and equitable compensation for the 

expropriated interest. The High Court of Australia decision in Perry v Clissold says that 

adverse possession is an interest which is compensable on an expropriation and the 

common law generally favors an interpretation of public purpose which limits the scope 

of a power to expropriate or to interfere with vested property rights. It can be argued 

that granting a 99 year lease for the benefit of a third party investor entirely deprives the 

owner of exclusive possession in his/her lifetime and that the overall wellbeing of the 

economy, in the absence of express constitutional provision to the contrary, is outside the 

common law definition of a legitimate public purpose. Legislation which provides for 

conversion to leasehold tenure with a 99 year term is therefore arguably contrary to the 
                                                 
1291 S. 98(2)(c) 
1292 (1904) 1 CLR 363 
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restraint on expropriation set out in section 27 of the Constitution without going 

further to address the prohibited discriminatory aspects of primary and secondary 

legislation which authorize 99 year leases of iTaukei land.   

 

As noted earlier, the drafting of s. 28(1) of the Fijian Constitution does not effectively 

operate to prohibit tenure conversion of iTaukei land to freehold. The opposite is the 

widely accepted drafting intent however. But if permanent alienation of iTaukei land as 

an outcome of a conversion to freehold process is prohibited by section 28(1) of the 

Constitution. This prohibition limits and restricts the constitutional 1293 and international 

law1294 rights of iTaukei to economic self determination and it is permitted by the 

Constitution only to the extent necessary and without infringing the rights or freedoms set out in any 

other section [in Chapter 2] providing it gives effect to the communal ownership of iTaukei.1295 Prior 

to the State Lands (Amendment) Decree 2013 which prohibits exchange of native land 

for freehold, the limitation on alienation of native land was set out in section 5(1) of the 

Native Land Trust Act [n]ative land shall not be alienated by iTaukei owners whether by sale, 

grant, transfer or exchange except to the State. The prohibition in section 5 was avoided by 

first alienating to the State. This loophole is now closed by section 6(6) of the State 

Lands Act [Cap 132] (Inserted by s. 2 State Lands (Amendment) Decree 2013) and as 

section 28(1) states, except to the State in accordance with section 27. This links permissible 

alienation of iTaukei land to section 27 and thereby subjects it to the definition of 

public purpose referred to above. Given that freehold tenure can only be created by 

state grant, when read together these constitutional provisions, together with section 

6(1) of the State Lands Act [Cap 132] provide the legislative and constitutional authority 

for partial conversion of iTaukei land to freehold. This, however, was not the drafting 

intention which is clearly set out in s. 28(1) of the Fijian Constitution which says: iTaukei 

land shall not be permanently alienated. The challenge for any court with constitutional 

jurisdiction will be to decide whether section 28(1) must be read down and limited to 

alienation which is not an expression of iTaukei rights to economic self determination 

                                                 
1293 S. 32 
1294 ILO 169; UNDRIP 
1295 S. 26(9)(g) 



 

 208

set out in ILO 169 and the United Nations Declaration on the Rights of Indigenous 

Peoples incorporated by section 7(2) except to the extent that it is inconsistent with this Chapter 

of the Fijian Constitution 2013.                

 

8.03 Interpretation 

In the Constitution (Amendment) Act 1997 (the 1997 Constitution) the prohibition 

against alienation of native land was expressed in section 5(1) of the iTaukei Land Trust 

Act [Cap 134]: [n]ative land shall not be alienated by Fijian landowners whether by sale grant 

transfer or exchange except to the State was entrenched by section 185. Amendment under 

this provision was relatively achievable.1296 The Fijian Constitution 2013 however has 

much more robust entrenching provisions in Chapter 111297 which in practical terms 

prevent any prospect of amendment to the section 28 prohibition against permanent 

alienation. Section 159(1) says that the Constitution may not be amended in any other way. 

Section 160(2) provides in detail for the passage of a Bill for an Act to amend supported 

at the second and third readings by at least three-quarters of the members of parliament. Section 

160(3) says that if a Bill for amendment is passed by parliament, the Electoral 

Commission must conduct a referendum for all registered voters in Fiji and if three-

quarters of the total number of the registered voters have voted in favor of the Bill then the President 

must assent. “Amend and amendment” are defined in section 160(7) and these words are 

intended to be understood broadly so that the section applies to any proposal to repeal, replace revise or 

alter any provision or provisions of this Constitution. The power to rectify any inconsistency in 

the Constitution under section 161(1) expired on 31 December 2013. All that remains is 

constitutional redress to the original jurisdiction of High Court for contravention of any 

other human right in Chapter 2 under section 44, and the Cabinet referral to the 

Supreme Court on interpretation or application under section 90(3). On its face, section 

28(1) prohibits both permanent alienation between iTaukei according to custom and 

tradition,1298 and between iTaukei and vulagi, except to the State in accordance with section 27. 

The second of these two prohibitions is material to the thesis question. Fortunately 

                                                 
1296 S. 185(1) 
1297 Sections 159 - 161 
1298 Cf s. 3 NLA and Ratu (No 2), per Cullinan J 
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there is a good interpretation argument under section 7 of the Constitution which will 

enable the High Court to avoid the consequences of the unfortunate drafting.  

 

Section 7(2) of the Constitution provides for the recognition of any other right or freedom 

recognized or conferred by common law or written law, except to the extent that it is inconsistent with 

this Chapter. And section 32(1) provides that [e]very person has the right to full and free 

participation in the economic life of the nation, and, in s. 32(2) it is clearly stated that [t]he state 

must take reasonable measures within its available resources to achieve the progressive realization of the 

rights recognized in subsection (1). Article 5 of the International Convention on the 

Elimination of all Forms of Racial Discrimination 1965 prohibits discrimination based 

on race in relation to the enjoyment of property rights. The indigenous peoples right to 

economic self-determination is set out in the preamble1299 and in the substantive 

provisions1300 of the Indigenous and Tribal Peoples Convention 1989 (ILO 169) which 

was ratified by Fiji on 3 March 1998.1301 This convention is binding on Fiji. The ILO 

169 provisions are mirrored in the UN Declaration on the Rights of Indigenous Peoples 

adopted by the General Assembly on 13 September 2007.1302 Although this declaration 

is not itself binding on Fiji, it supports the status in customary international law of the 

right to economic self-determination. This is not the economic self-determination of 

independent, individualized, freehold ownership, it is the capacity to release capital by a 

partial conversion to freehold in order to optimize the land owning units utilization of 

the land and resources which are retained. The aid to interpretation in section 7(1)(b) 

expressly allows a court to consider international law. The doctrine of incorporation of 

international law in common law jurisdictions is well established, and based on West 

Rand Central Mining1303 principles concluding that …whatever has received the common consent 

of civilized nations must have received the assent of our country.1304 This doctrine is a logical 

consequence of the fundamental nature of the principles involved.  

                                                 
1299 Pars 4 - 6 
1300 Art 2 - 7 
1301 Fiji submitted reports in 2003 and 2006 but has not responded to requests for reports since then 
1302 Preamble pars 6 – 11; Arts 1 – 3, 21, 23, 26, 32 
1303  
1304 West Rand Central Mining Co v R (1905) KB 391, per Lord Alverstone CJ at p 406 



 

 210

 

As far back as Calvin’s Case1305 in 1608, common law courts have applied the principles 

of international law when facing a situation that was international in scope and for the 

last 200 years the common law has treated principles of customary international law as a 

binding source of common law. There is a line of authority which says that where there 

is customary international law it should be regarded as not simply persuasive but 

binding. Lord Talbot in Buvot v Barbuit 1306 is the first recorded judicial expression1307 of 

the doctrine of incorporation; it has been affirmed by Lord Mansfield; declared to be a 

correct expression of English law by Blackstone1308 and approved by the English Court 

of Appeal in Trendex Corp v Central Bank of Nigeria1309. Lord Denning in Trendex says that 

by operation of the doctrine of incorporation, the rules of international law are incorporated 

into English law automatically and considered to be part of English law unless they are in conflict with 

an Act of Parliament. 1310  From at academic perspective, Professor H. Lauterpacht says: 

Courts treat the relevant rules of international law as incorporated into the domestic law because they are 

bound to do so – not indeed, by the fiat of any external power…but by virtue of an established rule 

which bids them to act that way. It is a rule of law – not a statement of fact or policy – that the courts 

acknowledge the existence and the applicability of the relevant rules of international law. The courts 

themselves have grafted that mandatory rule upon the common law. 1311 In relation to human rights 

issues, Kawharu notes: [t]he universality of natural law allowed parochial notions about law to be 

transcended, because it was held that all law evolved from the same unquestionable metaphysical 

source.1312 This overarching quality is expressed by Brennan J in Mabo (No 2): It is therefore 

imperative in today’s world that the common law should neither be nor be seen to be frozen in an age of 

racial discrimination… common law doctrine founded on unjust discrimination in the enjoyment of civil 

and political rights demands reconsideration. It is contrary both to international standards and to 
                                                 
1305 (1608) 7 Co Rep 1 
1306 Cas T Tal 281. 
1307 Kawharu I H ed, Waitangi: Maori and Pakeha Perspectives of the Treaty of Waitangi 1989, Frederika Hackshaw, 
at pp 94-95.  
1308 Commentaries on the Law of England, book 4 ch. 5. 
1309 [1977] 1 QB 529; (1977) All ER 880 
1310 At 553-554. 
1311 Lauterpacht H, “Is International Law part of the Common Law”, 25 Transactions of the Grotius Society 
(1939) 51 and the cases mentioned there. 
1312 Kawharu I H (ed) Waitangi: Maori and Pakeha Perspective of the Treaty of Waitangi (1989) Frederika 
Hackshaw, at p 94. 
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fundamental values of our common law to deny the indigenous inhabitants of a settled colony a right to 

occupy their traditional lands.1313 On the particular benefits of fostering economic self-

determination encapsulated in the relevant international law, the Fijian Prime Minister 

has publically stated: …that for too long, [iTaukei] landowners had leased out land for others to 

develop and make huge profits. This initiative will encourage landowners to get into the business of 

reaping direct commercial benefits from their land….This initiative will not only empower the iTaukei 

but will also contribute to national economic development. 1314 Section 7(3) of the Constitution 

provides that a law that limits a right or freedom set out in this Chapter is not invalid…if the law is 

reasonably capable of a more restricted interpretation…the law must be construed in accordance with the 

more restricted interpretation.         

 

Section 28(1) of the Constitution says: iTaukei land shall not be permanently alienated…except 

to the State in accordance with section 27 which requires the acquisition be in accordance with 

a written law, when necessary for a public purpose.1315 Economic development is not generally 

caught by a restrictive interpretation of the public purpose requirement,1316 but the 

definition in section 2 of the State Acquisition of Land Act [Cap 135] says utilization of 

any property in such manner as to promote the public benefit. This definition is wide enough to 

allow for an acquisition of native land by the state for on-sale as freehold to promote the 

public benefit by increasing the Fijian Gross Domestic Product and its tax base. All that 

remains is the provision in section 28(2) which says [a]ny iTaukei land acquired by the State 

for a public purpose…shall revert to the customary owners if the land is no longer required by the State. 

This is a remaindering fetter on the State’s freedom to alienate by issuing freehold title 

under the Land Transfer Act [Cap 131]. The impact of this provision is that freehold 

title in Fiji is a common law tenure1317 which is not allodial ownership. The State 

remains as ultimate proprietor under the bona vacantia doctrine. If the registered 

proprietor dies without heirs the fee simple escheats to the State1318 and can be returned 

                                                 
1313 (1992) 175 CLR 1 
1314 Fiji Sun Online 6 September 2014 $10 million for iTaukei to develop their land 
1315 S. 27(2) 
1316 Fazzolari Pty v Parramatta City Council [2009] HCA 12 (2 April 2009) 
1317 See chapter 4 above 
1318 Re David James & Co [1991] 2 NZLR 219 
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to the iTaukei land owning unit if the land is no longer required by the State to meet the fetter 

in section 28(2). This is clearly not the drafting intent of this provision, but it is an 

interpretation which allows section 28(1) to be construed so as not to impinge on the 

iTaukei right to economic self-determination set out in section 32 of the Fijian 

Constitution 2013. There is strong support for an enabling non-restrictive interpretation 

of section 28(1) within bounds of the express exception: alienation to the State. This 

interpretation of s. 28(1) of the Fijian Constitution 2013 meets the common law 

requirement that freehold can only be created by state grant and would allow a land 

tenure policy which included partial freeholding of iTaukei land by State acquisition 

under s. 27 of the Fijian Constitution 2103 read together with the State Acquisition of 

Lands Act [Cap 135] where economic development is a public purpose. 

 

Blackstone in 1765 said that common law protects private property against the least 

violation1319 and the High Court of Australia in 2009 in Fazzolari Pty Ltd v Parramatta City 

Council 1320 has confirmed that this is the correct approach, citing a decision of Griffith 

CJ in 1904 in Perry v Clissold where the Court said: In considering this matter it is necessary to 

bear in mind that it is a general rule to be followed in the construction of statutes such as that with 

which we are now dealing, that they are not to be construed as interfering with vested interests unless the 

intention is manifest.1321 State acquisition of iTaukei land by agreement for the express 

purpose of freeholding and on payment of the ultimate purchase price as compensation 

is a land policy which, if properly framed, is pregnant with promise. In R v Symonds the 

New Zealand court stated in 1847 that:  [w]hatever may be the opinion of jurists as to the 

strength or weakness of the native title…it cannot be too solemnly asserted that it is entitled to be 

respected, and that it cannot be extinguished (at least in times of peace) otherwise than by the free 

consent of the native occupiers. But for their protection, and for the sake of humanity, the Government is 

bound to maintain and the Courts to assert, the Queen’s exclusive right to extinguish it. 1322 In Sagong 

                                                 
1319 Blackstone, Commentaries on the Laws of England, (1765), bk 1, c 1 at 135 
1320 [2009] HCA 12 (2 April 2009) 
1321 (1904) 1 CLR 363, at 373, Barton and O’Connor JJ concurring at 378 
1322 (1847) NZPCC 387n at 390; see also Nireaha Tamaki v Baker [1901] AC 561 at 579, (1901) NZPCC 
371 at 384, per Lord Davey, my underline emphasis added; Te Runanganui o Te Ika Whenua Inc Soc  v AG 
[1994] 2 NZLR 20 at 23-24  
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Tasi v Selangor the Malaysian Court of Appeal says that human rights provisions call for a 

construction liberally in favor of the aborigines as enhancing their rights rather than curtailing them 1323 

and that this might justify paying lip service to the intention of the legislature 1324 on 

what has been described as the single most repressive legislative regulation of aboriginal 

peoples of Malaysia,1325 and a paternalistic hangover from colonial times.1326 The House 

of Lords in Anisminic v Foreign Compensation Commission 1327 has held that the executive 

acting through a parliamentary majority cannot be permitted to put itself beyond reach 

of the rule of law. The High Court of Australia in Australian Capital Television v 

Commonwealth1328 has held there is an implied jurisdiction to protect human rights in the 

Australian Constitution and there are numerous illustrations of judicial application of 

the doctrine of ultra vires in circumstances that are strained and artificial, suggesting that 

a creative judiciary is part of the common law, not merely an adjunct of 

interpretation.1329 Fiji has a strong history of support for the Anisminic doctrine.1330 

 

8.04 Equitable jurisdiction 

The equitable jurisdiction has from its inception, been commonly perceived as the long 

arm of the law, doing justice in hard cases. Equitable jurisdiction is available [w]here the 

principles of law by which the ordinary Courts are guided give no right, but, upon the principles 

universal justice, the interference of the judicial power is necessary to prevent a wrong, and the positive 

law is silent. 1331  F W Maitland in 1904 supported importation of the trust concept into 

public law1332 and “public trusts” have, since the House of Lords decision in 1827 in AG 

                                                 
1323 Sagong Tasi MCA at pars 20 and 24 
1324 At par 39 
1325 Chandra Kanagasabai, Native Rights & Minority Rights: Promotion or Repression? A Commonwealth 
Review, Ch 3; see also Wi Parata v Bishop of Wellington (1877) 3 NZ Jur (NS) SC 72 per Prendergast CJ 
for New Zealand expression of a similar sentiment and Milirrpum v Nabalco Pty Ltd (1971) 17 FLR 141 
(NT SC) per Blackburn J in Australia. 
1326 Banadan Kuppusamy, at n 4 above 
1327 [1969] 2 AC 147 (Anisminic) 
1328 (1992) 177 CLR 106 (Capital Television) 
1329 Thomas p 6 
1330 Singh v Prasad [2002] FJSC; CBV0001.2002S (29 August 2002) per Eichelbaum, Beaumont and Elias JJA 
1331 Stevens v Chown [1901] 1 Ch 894, 904-905 per Falwell J; Austria (Emperor) v Day (1861) 3 DeGF&J 217, 
253, per Turner LJ  
1332 The Collected Papers Vol 3 (Cambridge CUP, 1911) 402 
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v Dublin Corp1333  been available to ensure the proper application of ‘public money’. Roberts 

v Hopwood1334 in the House of Lords in 1925 is an authority for the proposition that 

officers of a local authority are somewhat in the position of trustees or managers of the property of 

others obliged to have due and alert regard to the general legal doctrine that persons that hold public 

office have a legal responsibility to those whom they represent’ and are subject to a duty towards the 

public whose money and local business they administer.1335 The English Court of Appeal in 

Prescott v Birmingham Corp1336 dealt with a council’s decision to provide free bus travel for 

pensioners at the expense of the general body of ratepayers, the Court said: Local 

authorities are not, of course, trustees for their ratepayers, but they do… owe an analogous fiduciary 

duty…1337  Finally, Bromley LBC v Greater London Council1338 in 1983 was an application of 

public trust principles where GLC proceeded to pass on to Bromley a proportion of the 

costs of reducing London’s public transport fares by 25% without any council decision-

making process on the merits. Illinois Central Railway v Illinois and Audubon Society v 

Superior Court (The Mono Lake Case) are applications of similar principles applied to State 

Governments in the USA.1339 Finn comments on ‘the close resemblance which the fiduciary 

officer bears to the public official’ and says that equitable review of fiduciary duty ‘reflects in a 

very large measure that applicable to judicial review of administrative action.1340 The Malaysian 

Court of Appeal decision in Sagong Tasi v Selangor1341 is notable for the finding that: There 

is nothing startling in the trial judge holding the defendants to be fiduciaries in public law.1342 The 

reasons for imposing fiduciary duty in Sagong Tasi are: In a system of parliamentary democracy 

modeled along Westminster lines, it is Parliament which is made up of the representatives of the people 

that entrusts power to a public body. It does this through the process of legislation. The donee of the 

power – the public body – may be a Minister of the Crown or any other public authority. The power is 

accordingly held in trust for the people who are, through Parliament, the ultimate donors of the power. It 
                                                 
1333 1 Bligh NS 312 (1827) 
1334 [1925] AC 578 
1335 See n 36 at 595-596.  
1336 1 Ch 210, 227 (CA) 
1337 See n 96, 227-229.  
1338 [1983] AC 768 (CA and HL) 
1339  
1340 P D Finn, Fiduciary Obligations (Sydney: The Law Book Company, 1997) pars 214-223   
1341 Selangor v Sagong Tasi, Malaysian Court of Appeal, Rayuan Sivil No B-02 419-2002 
http://www.malasianbar.org.my/content/view/1835/27/ per Gopal Sri Ram JCA, 2005 
1342 At par 48 
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follows that every public authority is in fact a fiduciary of the power it wields…. It is never meant to be 

misused or abused. And when that happens, the courts will intervene in the discharge of their 

constitutional duty. 1343  Citing G.P.S. De Silva CJ (Sri Lanka Supreme Court): Statutory power 

conferred for public purposes is conferred as it were upon trust, not absolutely – that is to say, it can 

validly be used only in the right and proper way which Parliament when conferring it is presumed to 

have intended. Although the Crown’s lawyers have argued in numerous cases that unrestricted 

permissive language confers unfettered discretion, the truth is that, in a system based on the rule of law, 

unfettered governmental discretion is a contradiction in terms.1344  Citing Raja Azian Shah CJ 

(Malaya): The courts are the only defense of the liberty of the subject… In these days when government 

departments and public authorities have such great powers and influence, this is a most important 

safeguard for the ordinary citizen: so that the courts can see that these powers and influence are exercised 

in accordance with law. 1345 And finally, citing Salleh Abas LP (Malaya): … public interest, 

reason and sense of justice demand that any statutory power must be exercised reasonably and with due 

consideration [emphasis added]. 1346 Gopal Sri Ram JCA in Sagong Tasi concludes: In my view, 

all these important pronouncements are merely different ways of saying the same thing. They all support 

the proposition that power conferred by Parliament is held in trust. Hence those who are the repository of 

that power are fiduciaries. Whether they have breached their fiduciary duty in a given case is a question 

that must perforce be resolved in accordance with the peculiar facts of the particular case. 1347  

 

Without actually saying it these pronouncements come as close as possible, to 

expressing the basis of judicial review (and by implication from Sagong Tasi the source of 

trust or fiduciary obligations on the State in native title cases) as creations of the 

common law independent of the ultra vires principle and of express constitutional or 

statutory provisions: Parliament, it is held, could not have intended that the governmental agencies it 

                                                 
1343 Sagong Tasi MCA at par 48 
1344 Sagong Tasi MCA at par 49; Premachandra v Major Montague Jayawickrema [1994] 2 Sri LR 90, at 105 
1345 Sagong Tasi MCA par 51; Pengarah Tanah danGalian Wilayah Persekutuan v Sri Lempah Enterprise Sdn Bhn 
[1979] 1 MLJ 135 
1346 Sagong Tasi MCA par 52; Savrimuthu v Public Prosecutor [1987] 2 MLJ 173 
1347 Sagong Tasi MCA par 53. 
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has created and vested with enormous power over citizens should act unreasonably or unfairly.1348  The 

obiter dicta of Toohey J. in Mabo (No 2), supports the following propositions:  

� there is a general presumption that the British Crown will respect the rights of indigenous 

peoples occupying colonized territory;  

� which itself indicates that a government will take care when making decisions which are 

potentially detrimental to aboriginal rights; 

� and particularly:1349 A fiduciary obligation on the Crown does not limit the legislative power of 

[Parliament] but legislation will be a breach of that obligation if its effect is adverse to the 

interests of the titleholders…1350 

It is possible to argue that the source of trust or fiduciary duties on the State to protect 

native interests is independent of treaty constitution or statute. Native title to land is 

now accepted as a sui generis proprietary interest in land1351 and in order to avoid the 

distortions that appear to be concerning the High Court of Australia,1352 it might be time 

to postulate a sui generis public law duty to act fairly and reasonably, analogous to that of 

a fiduciary, perhaps consequent to colonization.1353  

 

The beauty of the equitable jurisdiction is that courts do not usually allow limitation 

provisions 1354 or the doctrine of laches 1355 to stand in the way of a claim for breach by a 

fiduciary and a fiduciary duty can be tailored to fit.1356 Common law native title 

jurisprudence is slowly emerging from colonial history. In Australia, the Privy Council 

analysis in Cooper v Stuart 1357 and Blackburn J’s statement in Milirrpum v Nabalco Pty Ltd  

that the doctrine of communal native title…does not form, and has never formed, part of the law of any 
                                                 
1348 Thomas, Hon EW   Centennial Lecture: The Relationship of Parliament and the Courts: A tentative thought or 
two for the new millennium (“Thomas”); Elias,  Hon Sian The Treaty of Waitangi and Separation of Powers in New 
Zealand in BD Gray & RB McClintock (eds) Courts Policy: Checking the Balance (Brookers, Wellington, 1995), 6 
1349 Toohey J Mabo (No 2)at par 91. 
1350 Toohey J Mabo (No 2)  at par 80 
1351 Delgamuukw v BC; Guerin v R; Mabo (No 2) per Deane, Gaudron JJ at 89 and Brennan J at 62; 
Ward v Western Australia [1998] FCA 1478 per Lee J;.  
1352 Breen v Williams (1994) 35 NSWLR 552 at 570 per Meagher JA; see text above. 
1353 Syme, Cameron Colonization: The Source of a Presently Enforcable Fiduciary Duty [2000] AILR 28 
1354 Makaronis at 463; Williams (No 2) at 79; see also Buti T, ‘Removal of indigenous Children from there families: 
the Litigation Path (1998) 27 Western Australian Law Review 203 
1355 Kanakana v AG for Fiji, HBC 116 of 1998, Pathic J 20/10/06; the “Suvavou Case” 
1356 Mabo (No 2) per Toohey J at par 89 
1357 Cooper v Stuart (1889) 14 App Cas 286 
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part of Australia1358 have now been accepted as wrong by the High Court of Australia.1359 

In New Zealand something similar happened when the Court of Appeal in Ngati Apa v 

AG 1360 held that denials of the validity of native title by Prendergast CJ in Wi Parata v 

Bishop of Wellington1361 and by the Court of Appeal in Re the Ninety-Mile Beach1362 were 

wrong in law and should not be followed.  

 

Official Spanish colonial policy in the 1500’s was strongly influenced by Spanish natural 

law theorists. Francisco de Vitoria in De Indis Noviter Inventis says that communities of men, 

regardless of race or creed, owe each other the same natural duties1363 and Hugo Grotius in Mare 

Liberum says:…plunder is not excused by the fact that the plunderer is a Christian. 1364 Brennan J 

in Mabo (No. 2) says  ...it is appropriate to identify the events which resulted in the dispossession of the 

indigenous inhabitants of Australia, in order to dispel the misconception that it is the common law 

rather than the action of governments which have made many of the indigenous people of this country, 

trespassers on their own land.1365 Reiterating Finn’s observations earlier on: the close resemblance 

which the fiduciary officer bears to the public official and the equitable review of fiduciary duty 

reflects in a very large measure that applicable to judicial review of administrative action. 1366 Brennan 

J says that the issues in native title cases are often ultimately judicial review of historical 

legislative or administrative action from over 100 years ago. Courts have had some 

difficulty with the concept of fiduciary duty in native title cases. Wilcox J concurring 

with Merkel J in Nulyarimma v Thompson said in 1999: I offer no view as to whether such a 

[fiduciary] claim may be effectively made. I only say that it would be a very different claim from that 

now before the court. 1367 Both cases cited above Bromley LBC v GLC1368 and Sagong Tasi v 

                                                 
1358 Milirrpum v Nabalco (1971) 17 FLR 141 (NT SC) 
1359 Mabo (No 2) 
1360 Ngati Apa [2003] NZCA 117, per Elias CJ at par 13. 
1361 Wi Parata (1877) 3 NZ Jur (NS) 72. 
1362 Ninety-mile Beach [1963] NZLR 461 
1363 Scott, J.B., The Spanish Origin of International Law (1934) (Carnegie Ed) Appendix A. 
1364 Hugo Grotius Mare Liberum Cap II, cited in Lindley M.E.R The Acquisition and Government of Backward 
Territories in International Law (1926). 
1365 See Mabo (No 2) per Brennan J, par 82; see also Williams, D V, 1999, Huia Publishers, Te Kooti Tango 
Whenua The Native Land Court 1864 - 1909 
1366 P D Finn, Fiduciary Obligations (Sydney: The Law Book Company, 1997) pars 214-223   
1367 [1999] FCA 1192 at par 34 
1368 [1983] AC 768 (CA and HL) 
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Selangor 1369 are a fusion of equitable principles with judicial review. Kanakana v AG 1370 is 

the most recent illustration of that hybrid but the parties do not appear to have 

expressly addressed the Court on those issues, apparently relying entirely on private law 

analysis when the matters at issue are substantially public law in nature. At common law, 

native title can only be extinguished by consent or by valid exercise of legislative or 

administrative power. So if the plaintiffs need to reach back 100 years into colonial 

history to remedy a native title grievance, they cannot simply rely on breach of statutory 

duty,1371 but need to persuade the Court that the State owes a fiduciary duty towards its 

original inhabitants1372 as fiduciaries in public law like Greater London Council was to 

Bromley LBC and like the State of Selangor was to the orang asli Sagong Tasi.1373    

 

8.05 Fiduciary Obligations 

Voluntary acceptance by the Fijian government of public law fiduciary obligations to 

iTaukei concerning iTaukei land, have been part of Fijian domestic law since cession in 

1874.1374 These fiduciary obligations were expressed in section 4 of the Native Land 

Trust Ordinance 1940 and in the same form they are set out today in section 4 of the 

iTaukei Land Trust Act [Cap 134]. Fiduciary duty is an elastic concept employed by the 

Courts to supervise relationships that are perceived to be of importance to 

contemporary society.1375 It goes hand in hand with a remedial constructive trust and 

other equitable relief in the event of breach.1376 The conduct of the fiduciary must be in 

the interests of the beneficiary 1377 and generally only economic interests are 

protected.1378 Fiduciary duties are usually restrictive, not positive or affirmative.1379 

                                                 
1369 See n 44 above. 
1370 See n 3 above. 
1371 Byrne J, 13-14. 
1372 Byrne J, 15. 
1373 Sagong Tasi v Selangor per Gopal Sri Ram, par 48.  
1374 Section 7(3), Deed of Cession, Sessional Legislation 1874, land claims to be equitably adjusted.  
1375 Tan D, ‘The Fiduciary as an Accordion Term: Can the Crown Play a Different Tune?” (1995) 63 
Australian Law Journal 440 at 440 (“Tan”).. 
1376 Toohey J Mabo (No 2) at pars 87-88.  
1377 Tan. 
1378 Paramasivam v Flynn (1998) 160 ALR 203, at 218-219; Williams (No 2) at 733 but cf: Williams (No 2) at 
733 and Nordberg v Wynrib (1992) 92 DLR 449 at 501.  
1379 Cf Bennet v Minister of Community Welfare (1993) 176 FLR 408 and New Zealand Maori Corporation v AG for 
New Zealand [1987] NZLR 641 
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Gummow J in Breen v Williams says: It would be to stand established principle on its head to 

reason that because equity considers the defendant to be a fiduciary, therefore the defendant has a legal 

obligation to act in the interests of the plaintiff…1380 Recognized categories of fiduciary 

relationship are not fixed or closed in the sense that they are inclusively rather than 

exhaustively defined.1381 They can be created by choice, assumed unilaterally or imposed 

by operation of law.1382 Brennan CJ in Hospital Products v United States Surgical Corp says 

that fiduciary duties may arise where there is: …a relationship of ascendancy or influence by one 

party over another, or dependence or trust on the part of that other 1383 and Mason J in the same 

case says that: The critical feature of fiduciary relationships is that the fiduciary undertakes or agrees 

to act for or on behalf of or in the interests of another person in the exercise of a power or discretion 

which will affect the interests of the other person in a legal or practical sense…which gives the fiduciary a 

special opportunity to exercise the power or discretion to the detriment of that other person who is 

accordingly vulnerable to abuse by the fiduciary of his position. 1384 The Canadian Supreme Court 

in Blueberry River Indian Band v Canada says: Generally speaking, a fiduciary obligation arises when 

one person possesses unilateral power or discretion on a matter affecting a second ‘peculiarly vulnerable’ 

person: see Frame v Smith….The vulnerable party is in the power of the party possessing the power or 

discretion, who is in turn obligated to exercise that power or discretion solely for the benefit of the 

vulnerable party. A person cedes (or more often finds himself in the situation where someone else has 

ceded for him) his power over a matter to another person. The person who has ceded power trusts the 

person to whom power is ceded to exercise the power with loyalty and care. This is the notion at the heart 

of the fiduciary obligation.1385 Courts adopt a strict approach: if a fiduciary relationship 

exists, the fiduciary is liable for any loss flowing from breach. In Maguire v Makaronis the 

High Court of Australia described the consequences: Not only must the duties be discharged 

                                                 
1380 Breen v Williams (1996) 186 CLR 71 at 72 
1381 Hospital Products Ltd v United States Surgical Corp (1984) 156 CLR 41 per Gibbs CJ at 68; Breen v 
Williams (1996) 186 CLR 71 
1382 Brunninghauser v Galvanic (NSWCA 23 June 1999 unreported); Breen v Williams (1996) 186 CLR 71 
per Brennan CJ at par 14 
1383 (1984) 156 CLR 41 at par 14 
1384 Hospital Products at par 96-97 
1385 [1995] 130 DLR 193 at par 38 
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by the fiduciary. They must be manifestly discharged. The fact that a fiduciary has acted without fraud, 

innocently, or has made no improper personal benefit will not, of itself, excuse the fiduciary. 1386  

 

At first blush, fiduciary obligations look like they ought to be a perfect fit for the 

relationship between the Fijian State and iTaukei arising on colonization1387 and then 

voluntarily assumed by statute.1388 In this statutory context, the term fiduciary describes 

an equitable responsibility imposed on the Fijian State to prefer the interests of iTaukei 

over any other person, including the State.1389 Clothing the State with fiduciary 

obligations is attractive when the circumstances are as evident but there are conceptual 

difficulties. On one hand there is the public interest and on the other hand we have the 

interest of the iTaukei. A fiduciary must show undivided loyalty to the beneficiary but 

the State is obliged to consider the public interest and the legislature must consider the 

interest of the majority. This conflict need not necessarily be insurmountable, indeed 

Toohey J in Mabo (No 2) says: The content of a fiduciary obligation or constructive trust will be 

tailored by the circumstances of the specific relationship from which it arises.1390 Meagher JA 

however, in Breen v Williams says the Canadian cases: … widen the equitable concept of 

fiduciary relationship to a point where it is devoid of all reasoning. 1391  In Tito v Waddell Megarry 

VC in a large judgment denying relief for breach of trust, says that the Banaban people 

of Ocean Island in the Pacific could not have grasped the concept of a trust 1392 and 

Lord Selbourne LC in Kinloch v Secretary of State for India in Council says: Now the words “in 

trust for” are quite consistent with, and indeed are the proper manner of expressing, every species of trust 

– a trust not only as regards those matters which are the proper subjects for equitable jurisdiction to 

administer, but as respects higher matters, such as might take place between the Crown and public 

officers discharging, under the directions of the Crown, duties or functions belonging to the prerogative 

                                                 
1386 (1997) 188 CLR 449, per Brennan CJ, Gaudron, McHugh and Gummow JJ 
1387 Cameron Syme, Colonization: The Source of a Presently Enforceable Fiduciary Duty? [2000] AILR 28 
(“Cameron Syme”) 
1388 NLTA s. 4 
1389 Tiva v NLTB 
1390 At par 89 
1391 (1994) 35 NSWLR 552 at 570 
1392 [1977] Ch 106; [1977] 3 All ER 129 at 227 
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and to the authority of the Crown. In the lower sense they are matters within the jurisdiction of, and to 

be administered by, the ordinary Courts of Equity; in the higher sense they are not. 1393  

 

Williams v AG for New South Wales 1394 highlighted another problem where the use of land 

as a Governor’s residence in New South Wales did not dedicate the land for a public 

purpose so as to create a trust for the benefit of the public. The High Court of Australia 

held that it was impossible to specify the interest in land to which the public were to be 

entitled and that there was a lack of specificity of the objects of the alleged trust. 

Uncertainty in any respect is fatal. Australian courts have suggested1395 that fiduciary 

obligations “may” be imposed on the State to act in favor of indigenous people but 

there is strong reluctance. It has been said that:1396 “While the High Court of Australia has 

briefly considered the existence of a fiduciary obligation by the Crown to indigenous people the differing 

historical and constitutional factors demonstrate that this aspect of the Canadian cases is not relevant to 

Australia.”  The obvious reply to that is that treaties and constitutional provisions can be 

both creative and declaratory. In Nulyarimma v Thompson, Wilcox J concurring with 

Merkel J says: I offer no view as to whether such a [fiduciary] claim may be effectively made. I only say 

that it would be a very different claim from that now before the court 1397 and Kirby J says: …whether 

a fiduciary duty is owed by the Crown to the indigenous peoples of Australia remains open to question. 

This Court has simply not determined it. Certainly it has not determined it adversely to the proposition. 

On the other hand, there is no holding endorsing such a fiduciary duty. 1398 Apart from Australian 

ambivalence, there have been strong decisions in USA,1399 Canada1400 and New Zealand 
1401 imposing fiduciary duties or trust-like obligations analogous to fiduciary duties on the 

State to protect aboriginal property rights and resources. In only one of these cases 
                                                 
1393 (1882) 7 App Cas 619. 
1394 (1913) 16 CLR 404; per Toohey J in Mabo (No 2) at par 83 
1395 For eg see: Northern Territory Land Council v Commonwealth (1987) 61 ALJR 617 Mabo (No 2) at 203 and 
113;; Thorpe (No 3); Williams (No 1); Nulyarimma v Thompson; Wik Peoples; Williams (No 2); Cubillo & Gunner v 
Commonwealth; see also Brennan F, ‘Mabo and the Racial Discrimination Act’ (1993) Vol 15 Sydney Law 
Review 206 at 216. 
1396 Darren Dick Comprehending ‘the genius of the common law…’1999] AJHR 3 at 12 
1397 [1999] FCA 1192 at par 34. 
1398 Thorpe v Commonwealth (No 3), (1997) High Court of Australia unreported judgment No 321   
1399 Worcester v Georgia 31 US 515; Cherokee v Georgia 30 US 1; US v Mitchell 102 S Ct 2961; White v Califano  
581 F 2d 697; US v Creek 295 US 193; Pyramid Lake Tribe v Morton 354 F Supp 252 . 
1400 Guerin v R (1984) 13 DLR (4th) 321; R v Sparrow; Delgamuukw v BC; 
1401 New Zealand Maori Council v AG for New Zealand [1987] NZLR 641; NZMC v AG HCt 2007 
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(White v Califano) has a freestanding duty arising from a general obligation as a guardian been 

imposed but this decision should probably be restricted to the peculiar facts.1402 

 

8.06 Legitimate expectation  

In both Aurelio Cal v AG for Belize and in Bancoult v BIOT1403 the post-colonial common 

law courts reached decisions favoring the indigenous plaintiffs by relying on reasoning 

founded partly on the doctrine of legitimate expectation. This reasoning resonates with 

the above discussion of public law fiduciary duties, with general obligations covered by 

pacta sunt servanda and the Canadian law regarding honor of the Crown and with private law 

perceptions of enforceable obligations under the head of estoppel. These principles also 

form the basis of the Botswana decision in Sesana v Botswana.1404 The circumstances in 

Fiji from cession onwards strongly support an iTaukei claim founded on the doctrine of 

legitimate expectation. The current expression on which this expectation might be based 

is highlighted in the current Fiji Government 2014 election manifesto: For too long, 

landowners have leased out land for others to develop and make huge profits Because since the 

enactment of the Native Land Trust Ordinance in 1940, the Fijian government has had 

absolute control over the leasing of iTaukei land. The expectation being that the state 

would take reasonable measures provide a land tenure system which enables the progressive 

realization of the human right to full and free participation in the economic life of the nation as set 

out in section 32 of the Fijian Constitution 2013.        

 

8.07 Legal framework 

The evidence and arguments presented in this thesis suggest the possibility of a carefully 

managed iTaukei land tenure conversion to freehold, as part of land tenure policy in Fiji 

Islands. Leasing is the norm in Fiji and there is no evidence that this norm will change 

anytime soon, or that it should. There are housekeeping and administration issues from 

time to time, but the mechanism is widely accepted by iTaukei and vulagi. The 

traditional mechanism providing for vulagi access to native land in Fiji Islands is 

                                                 
1402 Cameron Syme at p 6 
1403 See chapters 6.07 and 6.08 
1404 See chapter 6.06 
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leasehold tenure, but the leasing mechanism only provides access by giving exclusive 

possession to the lessee for a term subject to the payment of rent and the performance 

of other covenants in the lease. iTLTB leases have been employed since 1940,1405 and 

with the exception of ALTA leases administered by iTLTB they are market rental leases 

and with few exceptions they meet the commercial and social expectations of iTaukei 

landowning units. iTLTB is a statutory trustee for the iTaukei land owning unit.1406 

iTLTB leases reflect that trust and the statutory obligation to prefer the interests of the 

land owning unit over third parties including the state.1407 Most land owning units prefer 

iTLTB leasing because leases give a rental stream. Freehold alienation releases a capital 

sum. The hybrid form is where ‘key money’ is paid with a reduced rental stream and it 

can approximate absolute alienation where there is a peppercorn rental obligation. Key 

money equates to equivalent freehold value but the lessee remains exposed to default on 

other terms in the lease. The absence of a compensation provision for the lessees’ 

improvements’ is a problem predicted for lessees in Suva residential leases under 

NLTA. Leases with a market rental review provision leave the lessee vulnerable to 

unpredictable and often substantial increases in rental and leases do not release capital 

for development of other land and they are not the ideal for substantial investment or 

intensive development of land. 

  

A lease of native land for 99 years is a de facto alienation because the right to exclusive 

possession is transferred by the land owning unit to the lessee for a term of longer than 

one life. In generational terms, five generations of lessor land owning unit are affected 

by the term of 99 years, calculating that a new generation is born approximately every 

20 years. Much, if not all, of the racial tension and social upheaval in the Fiji Islands in 

the 44 years since independence in 1970 has been caused by malfunctions in the 

relationship of lessor and lessee arising under ALTA. De facto alienation of native land 

by long term lease is not prohibited in s. 27(1) of the Fijian Constitution 2013 which 

only catches permanent alienation whether by sale, grant, transfer or exchange. S. 27 does not 

                                                 
1405 NLTO 
1406 S 4 NLTA; Tiva 
1407 Tiva 
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prohibit de facto alienation as contemplated in the Land Use Decree 2010 or in the 2007 

amendment of the Native Land (Leases and Licenses) Regulations. A 99 year lease is a 

practical alienation because these leases particularly under the Decree are perpetually 

renewable in terms of the absolute discretion to renew set out in section 11 that all leases 

issued or renewed under this Decree shall take into consideration at all times the best interest of the land 

owners and the overall wellbeing of the economy meaning that bare ownership remains with the 

iTaukei land owning unit; stripped of all substance until such time [as sic] the land is no longer 

required under the Decree. The reversion in these leases is a “proprietas nuda” because 

enforcing it is prevented by the privative provision in section 15 of the Decree. On the 

other hand conversion of native title to freehold is expressly prohibited by the Fijian 

Constitution in s. 28(1) and section 5 of the Native Land Trust Act [Cap 134]. The 

orthodoxy that native land in the Fiji Islands is inalienable is a paternalistic, protective, 

colonial provision; but it has been a central plank of land tenure in Fiji Islands for over 

100 years;1408 and today it is the dominant paradigm in discussions on tenure policy. 

 

Tenure conversion to freehold in Fiji Islands is either mandated by the states’ fiduciary 

obligations to iTaukei, or it is a pure policy decision intended to stimulate development. 

Both these mandates determine the legal framework for implementation and require 

careful management of the conversion process and outcomes. Freeholding founded on 

the doctrine of sovereign pre-emption would be in breach of the state’s fiduciary duty to 

iTaukei. The main arguments emerging from the evidence for carefully managed tenure 

conversion are: firstly that it encourages iTaukei economic self determination by 

releasing capital tied up in native land so that it can be used for the development of 

residue land; second, that it provides a stable platform for non-iTaukei access to land; 

and third that it provides optimum security for development finance. The legal 

framework must address the New Zealand history of freehold conversion in order to 

avoid pitfalls that remain largely unresolved there 150 years later. There are two strong 

institutional reasons why partial, carefully managed and consensus driven freehold 

conversion in Fiji Islands could deliver outcomes for iTaukei which do not in any way 

                                                 
1408 Im Thurm dispatch 
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mirror the catastrophe that tenure conversion was for Maori in New Zealand. In 1880, 

the Fijian colonial government enacted legislation setting up the Native Land 

Commission which set about fixing the boundaries of matagali land and listing the 

members of each land owning unit. Today there are almost no boundary disputes and 

membership lists are reliable and iTaukei land is either “reserve” land which is set aside 

for sustenance of the land owners and “non-reserve” land which is available to vulagi on a 

lease or license. Sections 15 and 16 of iTaukei Land Trust Act provide for reserve land. 

In 1940 the colonial government enacted the Native Land Trust Ordinance which 

provided that [t]he control of all iTaukei land shall be vested in the [iTaukei Land Trust] Board 

and all such land shall be administered by the Board for the benefit of the iTaukei owners. The Fiji 

High Court has stated 1409 that the Board is a statutory trustee for the iTaukei land 

owners with a fiduciary obligation to prefer the interest of the owners to that of any 

third party including the state. The protective duty of the iTLTB is set out in section 9 

of the Act which says: No native land shall be dealt with by way of lease or license under the 

provisions of this Act unless the Board is satisfied that the land proposed to be made subject of such 

lease or license is not being beneficially occupied by the iTaukei owners, and is not likely during the 

currency of such lease or license to be required by the iTaukei owners for their use, maintenance or 

support. This statutory trust could be enlarged by addition of the word “sale” before the 

phrase “lease or license” in section 9 allowing iTLTB to convert native land to freehold 

under the Land Transfer Act and sell it. In addition to this amendment, section 6 State 

Lands Act [Cap 132] would need amendment to allow for a crown grant to the land 

owning unit after a transfer of native land to the state. Clearly there would need to be 

more to the legal framework than the section 6 provisions.                    

 

iTLTB is subject to the statutory trust set out in section 4(1) of ITLTA.1410 Its fiduciary 

duty is the act in the interest of the iTaukei landowners and not in the interest of third 

parties including the state.1411 Amendment to section 9 of iTLTA to include sale is 

subject to that trust. An operative legal framework for the conversion of native title to 
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freehold can be enacted either as a “stand alone” statute on tenure conversion, or as a 

package of tenure conversion regulations either made pursuant to an amendment of s. 

33 iTLTA giving a particular power to regulate sale of native land; or pursuant to the 

general power under section 33 to make regulations not inconsistent with the Act 

prescribing all matters…which are necessary or convenient to be prescribed for carrying out or giving 

effect to this Act… The over-arching objective is to deliver a framework precluding the 

catastrophe experienced by Maori under the freehold conversion process in New 

Zealand. Clarity of purpose is central to this objective. If the tenure conversion to 

freehold is part of a partitioning of the assets made up of reserve and non-reserve land 

of an unincorporated community of individuals then it should form part of a court 

supervised winding-up process to protect the interest of unborn children. Currently 

there is no formalized process dealing with that event except for extinction of a land 

owning unit under sections 19 and 19A of iTLTA (as inserted by s.4 Native Land Trust 

(Amendment) Act No 12 of 2002) where the lands of extinct mataqali vest in iTLTB. In  

proposals where the community remains functioning and tenure conversion to freehold 

is intended to release working capital for economic self determination by that 

community, the legal framework for conversion to freehold should be detailed and 

iTLTB with its trust obligation to land owners is the obvious institutional foundation 

for the process.  

 

The mechanisms and institutionalizing of a tenure conversion proposal could then be 

initiated either by iTLTB or by the land owning unit on an application made to iTLTB, 

supported by a unanimous resolution of the members and a proposal or business plan 

with a map or maps. Notice of the application should upon receipt by iTLTB be given 

to the Minister of Lands and to NLC for objection within say 30 days, then advertised 

twice to ensure that all persons having an interest are informed. Reserve and non-

reserve land must be delineated on a topographical map specifying which non-reserve 

land the land owning unit is proposing to freehold. A locality plan should be mandatory 

with the existing and proposed infrastructure and a qualified planner’s report on 

physical planning implications of the freeholding. For freeholding over 50 hectares a 
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preliminary planning report should be included. Identity of a proposed purchaser and a 

proposed use for the land to be converted to freehold must be set out in the proposal 

and validated. The proposal should provide detailed budgeting for capital expenditure 

of the proceeds of sale on development of the remaining land, either reserve or non-

reserve and should schedule of any existing and proposed, leases, licenses, easements 

and restrictive covenants. The land owning units’ proposal must establish that the 

application will substantially and sustainably contribute to the land owning units 

economic self-determination and to the well-being of all its members without 

compromising culture or the environment. Indiscriminate freeholding would be 

curtailed by a provision stipulating that financial planning must be part of the proposal, 

with estimates of downstream benefits to the economy and the likely impact on 

employment. In examining the proposal iTLTB must establish an appropriate terms of 

reference for examination of the proposal taking into account economic, social and 

environmental issues addressed either in the proposal or otherwise. iTLTB must be 

obliged to examine every application and determine in its capacity as trustee whether the 

proposal is in the self determination interests of all members of the land owning unit, 

including future generations of unborn children. Any determination by iTLTB may be 

made subject to conditions. This determination should be subject to ratification by the 

Minister. The legal framework should include a consultative dispute resolution process 

and provide for a ‘cooling off’ period to allow members of the land owning unit to have 

second thoughts. The Land Transfer Act [Cap 131] should be amended as a second 

stage to this proposed freehold tenure conversion policy, depending on penetration, to 

implement the doctrine of deferred indefeasibility by excluding first registration or any 

sub-purchase within 1 year from the statutory benefits of Torrens system registration. 
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9. Conclusion________________________________________________ 

Sherlock Holmes said: …when you have eliminated the impossible, whatever remains, however 

improbable, must be the truth? We know that he did not come through the door, the window, or the 

chimney. We also know that he could not have been concealed in the room, as there is no concealment 

possible. When, then, did he come? 1412 The thesis question is: “Can Fijian land tenure 

policy include carefully regulated partial conversion of iTaukei land to freehold 

based on the Torrens system?”  This question has challenged Fijian and iTaukei 

institutions and society since first contact with Europeans, particularly since about 1840, 

and the evidence set out earlier in this thesis shows that the answer for 175 years has 

been “no”, with a few isolated periods where freeholding was sanctioned. This thesis 

concludes on a better than balance of probability that the answer to the thesis question, 

no matter how improbable it might seem, is “yes” and that the thesis proposition that 

the legal framework and institutions already exist for the partial conversion of iTaukei 

land to freehold is proven.  

 

The evidence and legal analysis set out in the opening chapters’ shows that vulagi access 

to iTaukei land has substantially been effected by conversion to leasehold tenure, to the 

point where it is possible to conclude that most of the utilizable iTaukei land in Fiji is 

held by vulagi, subject to lease. Rent arrears on these leases are notorious and leases do 

not generally release capital for the development of land which remains with iTaukei 

landowners: this is one of the problems with the iTaukei leasehold tenure system. Until 

recently the lease terms on all but residential and tourism leases was a maximum of 50 

years, or the equivalent of dispossession for two generations in return for a rental 

stream. Since 2010 the standard lease term for iTaukei land has been set at 99 years or 

the equivalent of dispossession for four generations: this is the second problem. And on 

the other side of this particular coin, leases only give the tenant exclusive possession for 

a finite period, so the tenant’s tenure is inherently temporary, as opposed to freehold 

where the possession is in perpetuity. Even with perpetually renewable Glasgow type 

leases the tenant’s possession is always precarious because it can always be terminated 

                                                 
1412 Doyle C, The Sign of the Four, Doubleday, 1890, ch. 6, p 111 
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for breach. Where vulagi access to land is substantially restricted to leasehold tenure, 

vulagi will always be vulagi, and Fijian society will inevitably remain divided upon racial 

lines: this is the third problem inherent in a land system where leasehold tenure 

predominates. In New Zealand the evidence also set out in the opening chapters’ shows 

that Maori dispossession was effected by almost total conversion to freehold for the 

express statutory purpose of providing land for European settlement, so that most of 

the landmass amounting to about 95% ended up in the hands of pakeha settlers or the 

Crown. This thesis also concludes that very little of the proceeds of sale of that land 

ended up in the hands of Maori descendants: this is one of the administrative problems 

with colonial freehold conversion. Today, only about five per cent of the land mass is 

Maori land and the socio-economic consequences of the dispossession are almost 

legendary. New Zealand and Fiji are illustrations of colonial era tenure conversion, 

where colonial administration had different objectives: in New Zealand freeholding 

conversion released land for European settlers, whereas in Fiji, leasehold access to the 

iTaukei land substantially contributed to cost effective colonial administration.  

 

The evidence and legal analysis in this thesis shows that until recently little (if any) 

thought has been given to the five recurring themes set out in chapter 1. This thesis 

concludes that on a better than balance of probability, land in Fiji is generally not 

utilized to its highest and best use and 40% of the population are substantially limited to 

finite term, or temporary access to land under a lease. It also concludes that with the 

‘window-dressing’ exception of iTaukei reserves, dispossession of iTaukei by the 

conversion of iTaukei land to leasehold tenure has been widespread and with the 

current format of leases for 99 years, the economic marginalization that follows this 

dispossession is likely to get worse. The evidence supports the thesis conclusion that 

indiscriminate freehold or leasehold alienation has unfortunate social, economic, 

political, ethnic and cultural consequences. These consequences are outside the scope of 

the thesis question and this thesis is expressly limited to the legal issue. The evidence 

shows that the colonial orthodoxy against permanent alienation of iTaukei land in the 

Fiji Islands, with the notable exception of the three years between 1905 and 1908, 
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during the Governorship of Everard Im Thurm, has been firmly embedded in the Fijian 

land tenure system since 1875. Before then, this statutory prohibition took the form of a 

customary reluctance to part with land, except when circumstances were dire, but from 

cession onward its pedigree is impressive and as a consequence approximately 91% of 

the Fijian landmass remains iTaukei land today.  

 

The evidence also supports the conclusion that many iTaukei regard the prohibition 

against permanent alienation as an immutable source of their physical, cultural and 

emotional security. Advocates in favor of the prohibition point to the catastrophic 

impact that colonial era alienation by conversion of Maori customary ownership to 

freehold had on the Maori in New Zealand as justification for this prohibition. This 

thesis however concludes that there is scant evidence of these advocates addressing 

iTaukei dispossession and economic marginalization by the conversion of iTaukei land 

to leasehold tenure: this is one side of the land problem in Fiji and it is an issue for 

further research. Many iTaukei are not land owners, and approximately 40% of the 

Fijian population are vulagi, mostly of Indian descent. This large part of the Fijian 

population, is substantially limited to leasehold tenure and is denied the security and 

permanence of freehold tenure. Vulagi access to iTaukei land has been described as one 

of the most divisive and potent political issues in Fiji, and as a political football. And this thesis 

concludes that access to iTaukei land is one of the mainsprings of the inter-racial rivalries that 

are basic to the present political and social situation in Fiji. As noted earlier, where vulagi access 

to land is substantially restricted to leasehold tenure, vulagi will always be vulagi, and 

Fijian society will stay divided along racial lines: this is a big part of the land problem. 

 

Chapter four outlines the development of English common law land tenure institutions, 

responding to circumstances over time. These institutions were introduced into Fiji law 

on cession of sovereignty to the British in 1874. This thesis concludes that these 

institutions form the basis of the land tenure system in Fiji and that coherent tenure 

conversion policy must effectively integrate with these institutions. Chapter five gives an 

outline of the colonial land tenure institutions and administration challenges, concludes 
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that colonial land tenure institutions and administration is an integral and defining part 

of the post-colonial land system in Fiji. Chapter six is a comparative law analysis of 

recent law from post-colonial common law jurisdictions and this thesis concludes that 

legal principles evident in this analysis must be regarded as persuasive authority by Fijian 

courts interpreting modern post-colonial land tenure issues. The legal analysis of recent 

law in chapter seven, with the notable exception of the High Court judgment in 

Kanakana v AG, shows that the legal principles evident in chapter six have general 

application in both New Zealand and Fiji Islands. Chapter eight outlines the principles 

and their application to freehold tenure conversion policy in the Fiji Islands, concluding 

that it can form a valuable and constructive part of modern land tenure policy. The 

evidence and the legal analysis in chapters four, five, six, seven and eight also support 

the thesis conclusion that it is far too late in the day for Fijian land tenure policy to 

eschew tenure conversion to freehold. The wider socio-economic, cultural and political 

question concerning tenure conversion to freehold is expressly excluded from the thesis 

question and it is an area that merits further research.     

 

In New Zealand and the Fiji Islands the communal native title was similar in all pre-

cession respects and was acknowledged in colonial legislation as equivalent to 

freehold.1413 The major difference in treatment between Fiji and CANZUS countries 

such as New Zealand was that in CANZUS countries the fee simple was with the 

Crown1414 whereas in Fiji, native title was accepted as a legal tenure.1415 Customary 

communal ownership of land allows the community to meet challenges from climate 

change and sea level rise because it is flexible. This flexibility is lost when the ownership 

is individualized, but there is abundant anecdotal evidence that individual entitlements 

foster economic development. The ideal solution is probably a mix, where some land is 

converted to freehold in order to release capital for development of other resources.  

 

                                                 
1413 Native Lands Act 1862 (NZ); Native Lands Ordinance 1880 (Fiji) 
1414 R v Symonds; Mabo (No 2) 
1415 Section 1, Native Lands Ordinance 1880 (Fiji) 
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This thesis concludes that any post-colonial tenure conversion policy should be 

consultative and collaborative, supported by functioning institutions and it should not 

be unilateral or expropriatory. The permanent alienation of native land by conversion to 

freehold is possible within the land tenure system in the Fiji Islands and it should be 

supported by carefully drafted comprehensible legislative framework and effective 

institutions.. Conversion of Maori customary land to freehold in New Zealand 

effectively marginalized and dispossessed Maori. This thesis concludes that this well 

documented outcome has a strong cautionary effect which cannot be ignored. Since the 

Cession of Fiji to Great Britain was signed on 10 October 1874 there has been one 

principle which has stunted development of the Fijian land system: native land cannot 

be permanently alienated by converting it to freehold. This prohibition has a strong 

cultural foundation captured in iTaukei custom and tradition, and by the common law 

doctrine of sovereign pre-emption which says that freehold can only be created by state 

grant. Domestic legislation has with minor exceptions attempted to remain consistent 

with this prohibition and the Fijian Constitution 2013 appears to have been drafted with 

the intention of adopting it in section 28(1). Throughout Fijian history there has always 

been one exception to the prohibition: the state has always had the power to acquire 

native land where it is deemed necessary for public purposes, upon payment of a 

reasonable sum by way of compensation. Current Fijian domestic law defines public 

purpose to include an acquisition for the purpose of economic development. Analysis of 

the current legal framework therefore shows that permanent alienation is not absolutely 

prohibited by Fijian domestic law. Fijian law does not match the English common law 

perception of public purpose as limited to the state acquisition of land for public works: 

the common law (without express statutory authority) does not allow expropriation of 

property from one citizen to facilitate the transfer of that property to another person 

for economic development. Fijian law is different. This enlarged definition of public 

purpose fits comfortably with the common law and section 6 of the State Lands Act 

[Cap 132] which gives the state exclusive authority to grant freehold title. Under Fijian 

law, an iTaukei land owning unit cannot create freehold tenure. That entitlement can 

only be created by the state, either by grant or by statutory validation of adverse 
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possession. On a benign, enabling, interpretation consistent with the provisions of 

sections 27, 28 and 32 of the Fijian Constitution 2013, Fijian law does not prevent a 

land tenure policy which allows for conversion of native land to freehold.        

 

On the common law authorities discussed in chapters six to eight above, this thesis 

concludes that it can be persuasively argued that public law fiduciary duties are owed by 

the Fijian state to iTaukei landowners to provide a properly regulated policy for 

conversion of native land to freehold. This duty arises from the Cession obligation to 

equitably adjust pre-cession claims; obligations recorded in Sessional legislation and 

three important provisions: (1) the accepted obligation to facilitate development of 

iTaukei land for the economic benefit of the land owners; (2) the express accepted duty 

to manage and administer iTaukei land set out in section 4 of the iTaukei Land Trust 

Act [Cap 134]; and (3) from the relevant constitutional provisions together with a 

legitimate expectation that promises would be honored. As Justice Jiten Singh said in 

Tiva v NLTB, the suffocating and paternalistic protection of iTaukei land is a colonial 

orthodoxy which should be jettisoned if Fiji and iTaukei land owners are to effectively 

utilize the abundant resources currently locked up in or on native land. Despite the 

current perception of an orthodoxy preventing permanent alienation, the de facto 

alienation by conversion to leasehold tenure has been adopted in Fijian domestic 

legislation and by the iTaukei community as the mechanism of choice for vulagi access 

and utilization of native land. The current form of this alienation is the 99 year lease, but 

the 99 year lease almost guarantees that iTaukei land owners will be economically and 

socially marginalized for the 99 year term of the lease and any renewals. This outcome is 

unconstitutional because it practically deprives iTaukei of the right to economic self-

determination and it largely ensures that socio-economic, racial and political issues 

surrounding land will continue to be an unnecessary part of life in Fiji Islands.  

 

From the outset this thesis has addressed the unfortunate history of colonial land tenure 

policy in New Zealand which facilitated the conversion of Maori land to freehold and 

dispossessed Maori of substantially all of the land mass of New Zealand. Much later but 
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on a parallel with this dispossession of Maori is the prospective dispossession of iTaukei 

land owners by conversion of resource rich native land to 99 year term perpetually 

renewable leasehold tenure. Alongside that issue, tenure conversion to leasehold even 

where it is perpetually renewable gives an inherently impermanent tenure because the 

term is always finite and the tenure is terminable for breach. Social and political 

consequences of this are reflected in the instability of the non-iTaukei section of Fijian 

society. However, the legal safeguards already exist and domestic legislation already 

provides a rudimentary framework for partial conversion of iTaukei land to freehold. 

This tenure conversion releases development capital and it fosters permanency in the 

vulagi part of Fijian society. The 99 year term lease is not an answer because it gives a 

fragmented income stream and no development capital to enable the development of 

land which is retained by the land owning unit. The iTaukei Land Trust Board has been 

effectively operating as the statutory trustee managing native land since 1940 and this 

thesis concludes that Fiji is institutionally capable of facilitating a partial freehold 

conversion policy in which iTaukei dispossession will not be the inevitable outcome.    

 

This thesis concludes that the key to a non-contentious freehold conversion policy is 

not a choice between Torrens system deferred and immediate indefeasibility, which 

extinguishes any equity  preceding registration (in the absence of actual fraud brought 

home to the registered proprietor whose title is challenged or their agent). In order to 

avoid much if not all of the negative perceptions and outcomes concerning the 

conversion of native title to freehold, this thesis concludes that the state must ensure 

that the first registration process, the institutions, and the mechanisms for review or 

conflict resolution are sufficiently robust and effective to prevent iTaukei dispossession. 

The evidence shows that in Fiji there are many significant challenges to this 

precondition and the legal analysis strongly indicates that the state would be breaching a 

legitimate expectation and its equitable obligations to iTaukei if a land policy enabling 

tenure conversion to freehold were to be implemented without effective and 

comprehensive preliminary work on the operative institutions, or without adequate 

workable protections built into the legislative framework. If these framework and 
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institutional safeguards are enshrined in law and practice, tenure conversion of native 

land to freehold in Fiji will offer potential benefits for future generations. It is evident 

from the comparative legal analysis in this thesis that the conversion of native land to 

freehold is not precluded or prohibited by the Fijian Constitution 2013, or by the 

primary legislation, or even by the current orthodoxy against alienation. Leasehold 

tenure and the constraints on securitizing native land, which are the backbone of access 

to land policy in Fiji, operate to restrict the state’s capacity to develop resources 

sustainably. Land owning unit economic self-determination compliments the state’s 

obligation to ensure that resources are properly utilized.  

 

The Fijian state also has legitimate expectation, fiduciary and statutory trust obligations 

to iTaukei which would be in breach if a tenure conversion policy was implemented 

without precautionary measures to ensure institutional capacity and legislative 

framework which fully protects iTaukei interests. Indiscriminate freeholding of native 

land is not the answer because it has long term implications similar to the 99 year lease. 

iTaukei society is communal and partial freeholding releases capital for the development 

of other land for the benefit of current and future generations of the iTaukei land 

owning unit. Social upheaval can be minimized or prevented by strengthening land 

management institutions and by careful drafting of the tenure conversion framework.  

 

Whether partial conversion of iTaukei land to freehold should be part of land tenure 

policy in Fiji or not, is a question which is outside the scope of this thesis, and the 

answer to this question, which is a policy driven, is dependent on the viability of the 

implementing framework, on functioning institutions and the socio-economic, cultural, 

political and demographic circumstances. Partial tenure conversion of iTaukei land to 

freehold is a land tenure policy option with substantial potential benefits and with a 

potential downside. Whilst it is not an immediate panacea for the land problems in Fiji, 

it is a policy option which is pregnant with promise for a modern, self-sustaining, 

multicultural, independent, and maturing nation, so long as it is consensus driven and 

carefully managed, and whilst it must also acknowledge the socio-economic, socio-
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cultural, spiritual, demographic and political context, and the integrity of customary 

values. The answer to the thesis question: “Can Fijian land tenure policy include 

carefully regulated partial conversion of iTaukei land to freehold based on the 

Torrens system?” no matter how improbable it might seem, is “yes” and this is 

because the legal framework and institutions already exist for the partial conversion of 

iTaukei land to freehold, so the central thesis proposition is proven. 

 

 

 

<<<< END >>>>  
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Appendix A 

Cession of Fiji to Great Britain 1874 
THE DEED OF CESSION OF FIJI TO GREAT BRITAIN 
 
10TH OCTOBER, 1874 
Note. - One original of the Deed of Cession was retained in Fiji, and until the late 
thirties of the present century was in the archives of the Colonial Government. It began 
to show signs of wear, however; and photostat facsimiles - from one of which the 
following text is taken - were made for local use, the original being placed in safe 
keeping. 
The two interlineations, referred to in the Interpreter's certificate, initialled by him in the 
margin, and indicated below by asterisks, were as follows: (1) in Sir Hercules Robinson's 
title, the adjective honourable, used for the Order of Saint Michael and Saint George, was 
altered to distinguished; (2) the article the was transposed from a position before bona 
fide to that given in the text. The only other alterations were the correction of certain 
individual letters, and the deletion of the phrase and the laws, which had been duplicated 
in copying. 
Instrument of Cession of the Islands of Fiji by Thakombau, styled Tui Viti and Vuni 
Valu, and by the other high Chiefs of the said islands to Her Most gracious Majesty 
Victoria, by the grace of God, of the United Kingdom of Great Britain and Ireland 
Queen, Defender of the Faith, &c &c &c: 
 
Whereas divers of the subjects of Her Majesty the Queen of Great Britain and Ireland 
have from time to time settled in the Fijian group of islands and have acquired property 
or certain pecuniary interests therein;And Whereas the Fijian Chief Thakombau styled 
Tui Viti and Vuni Valu and the other high native chiefs of the said islands are desirious 
[sic] of securing the promotion of civilization and Christianity and of increasing trade 
and industry within the said islands; And Whereas it is obviously desirable, in the 
interests as well of the native as of the white population, that order and good 
government should be established therein; And Whereas the said Tui Viti and other 
high chiefs have conjointly and severally requested Her Majesty the Queen of Great 
Britain and Ireland aforesaid to undertake the government of the said islands 
henceforth; And Whereas in order to the establishment of British government within 
the said islands the said Tui Viti and other the several high chiefs thereof for themselves 
and their respective tribes have agreed to cede the possession of and the dominion and 
sovereignty over the whole of the said islands and over the inhabitants thereof and have 
requested Her said Majesty to accept such cession,- which cession the said Tui Viti and 
other high chiefs, relying upon the justice and generosity of Her said Majesty, have 
determined to tender unconditionally,- and which cession on the part of the said Tui 
Viti and other high chiefs is witnessed by their execution of these presents and by the 
formal surrender of the said territory to Her said Majesty; And Whereas His Excellency 
Sir Hercules George Robert Robinson, Knight Commander of the most distinguished* 
order of Saint Michael and Saint George, Governor Commander in Chief and Vice 
Admiral of The British Colony of New South Wales and its dependencies, and 
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Governor of Norfolk Island, hath been authorised and deputed by Her said Majesty to 
accept on Her behalf the said Cession: 
 
Now These Presents Witness, 
1. That the possession of and full sovereignty and dominion over the whole of the 
group of islands in the South Pacific Ocean known as the Fijis (and lying between the 
parallels of latitude of fifteen degrees South and twenty two degrees South of the 
Equator and between the Meridians of longitude of one hundred and seventy seven 
degrees West and one hundred and seventy five degrees East of the meridian of 
Greenwich) and over the inhabitants thereof, together with the possession of and 
sovereignty over the waters adjacent thereto and of and over all ports harbours havens 
roadsteads rivers estuaries and other waters and all reefs and foreshores within or 
adjacent thereto, are hereby ceded to and accepted on behalf of Her said Majesty the 
Queen of Great Britain and Ireland her heirs and successors, to the intent that from this 
time forth the said islands and the waters reefs and other places as aforesaid lying within 
or adjacent thereto may be annexed to and be a possession and dependency of the 
British Crown. 
 
2. That the form or constitution of government, the means of the maintenance thereof, 
and the laws* and regulations to be administered within the said islands shall be such as 
Her Majesty shall prescribe and determine. 
 
3. That, pending the making by Her Majesty as aforesaid of some more permanent 
provision for the government of the said islands His Excellency Sir Hercules George 
Robert Robinson, in pursuance of the powers in him vested and with the consent and at 
the request of the said Tui Viti and other high Chiefs the ceding parties hereto, shall 
establish such temporary or provisional government as to him may seem meet. 
 
4. That the absolute proprietorship of all lands not shown to be now alienated so as to 
have become bona fide the* property of Europeans or other foreigners or not now in 
the actual use or occupation of some Chief or tribe or not actually required for the 
probable future support and maintenance of some chief or tribe shall be and is hereby 
declared to be vested in Her said Majesty her heirs and successors. 
 
5. That Her Majesty shall have power, whenever it shall be deemed necessary for public 
purposes, to take any lands upon payment to the proprietor of a reasonable sum by way 
of compensation for the deprivation thereof. 
 
6. That all now existing public buildings houses and offices, all enclosures and other 
pieces or parcels of land now set apart or being used for public purposes, and all stores 
fittings and other articles now being used in connection with such purposes are hereby 
assigned transferred and made over to Her said Majesty. 
 
7. That on behalf of Her Majesty His Excellency Sir Hercules George Robert Robinson 
promises (1.) that the rights and interests of the said Tui Viti and other high chiefs the 
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ceding parties hereto shall be recognised so far as is and shall be consistent with British 
Sovereignty and Colonial form of government, (2.) that all questions of financial 
liabilities and engagements shall be carefully scrutinized and dealt with upon principles 
of justice and sound public policy, (3.) that all claims to title to land by whomsoever 
preferred and all claims to pensions or allowances whether on the part of the said Tui 
Viti and other high chiefs or of persons now holding office under them or any of them 
shall in due course be fully investigated and equitably adjusted. 
 
In Witness whereof, the whole of the contents of this instrument of Cession having 
been, previously to the execution of the same, interpreted and explained to the ceding 
parties hereto by David Wilkinson Esquire, the interpreter nominated by the said Tui 
Viti and the other high chiefs and accepted as such interpreter by the said Sir Hercules 
George Robert Robinson, the respective parties hereto have hereunto set their hands 
and seals. 
Done at Levuka this tenth day of October, in the year of Our Lord one thousand eight 
hundred and seventy four. 
  Cakobau R. Tui Viti and Vunivalu (Seal) 
  Maafu (Seal) 
Hercules Robinson (Seal) Tui Cakau (Seal) 
  Ratu Epeli (Seal) 
  Vakawalitabua Tui Bua (Seal) 
  Savenaca (Seal) 
  Esekele (Seal) 
  B. V. Tui Dreketi (Seal) 
  Ritova (Seal) 
  Kato-nivere (Seal) 
  Ratu Kini (Seal) 
  Matanitobua (Seal) 
  Nacagilevu (Seal) 
I hereby certify that, prior to the execution of the above Instrument of Cession - which 
execution I do hereby attest - I fully and faithfully interpreted and explained to the 
ceding parties the whole of the contents of the said document, the interlineations 
appearing on line 33 of page 1 and on line 30 of page 2 having been first made, and that 
such contents were fully understood and assented to by the said ceding parties. Prior to 
the execution of the said instrument of Cession I wrote out an interpretation of the 
same in the Fijian language, which interpretation I read to the Tui Viti and other high 
chiefs the ceding parties, who one and all approved thereof. A copy of such 
interpretation is hereto annexed marked A. Dated this tenth day of October, A.D. 1874. 
 
D. WILKINSON 
Chief Interpreter 
The interpreter named in the foregoing instrument of Cession 
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Appendix B 

The Treaty of Waitangi 

(The Text in English) 
HER MAJESTY VICTORIA Queen of the United Kingdom of Great Britain and 
Ireland regarding with Her Royal Favour the Native Chiefs and Tribes of New Zealand 
and anxious to protect their just Rights and Property and to secure to them the 
enjoyment of Peace and Good Order has deemed it necessary in consequence of the 
great number of Her Majesty's Subjects who have already settled in New Zealand and 
the rapid extension of Emigration both from Europe and Australia which is still in 
progress to constitute and appoint a functionary properly authorized to treat with the 
Aborigines of New Zealand for the recognition of Her Majesty's Sovereign authority 
over the whole or any part of those islands—Her Majesty therefore being desirous to 
establish a settled form of Civil Government with a view to avert the evil consequences 
which must result from the absence of the necessary Laws and Institutions alike to the 
native population and to Her subjects has been graciously pleased to empower and to 
authorize me William Hobson a Captain in Her Majesty's Royal Navy Consul and 
Lieutenant Governor of such parts of New Zealand as may be or hereafter shall be 
ceded to her Majesty to invite the confederated and independent Chiefs of New 
Zealand to concur in the following Articles and Conditions. 
Article the First 
The Chiefs of the Confederation of the United Tribes of New Zealand and the separate 
and independent Chiefs who have not become members of the Confederation cede to 
Her Majesty the Queen of England absolutely and without reservation all the rights and 
powers of Sovereignty which the said Confederation or Individual Chiefs respectively 
exercise or possess, or may be supposed to exercise or to possess over their respective 
Territories as the sole Sovereigns thereof. 
Article the Second 
Her Majesty the Queen of England confirms and guarantees to the Chiefs and Tribes of 
New Zealand and to the respective families and individuals thereof the full exclusive 
and undisturbed possession of their Lands and Estates Forests Fisheries and other 
properties which they may collectively or individually possess so long as it is their wish 
and desire to retain the same in their possession; but the Chiefs of the United Tribes 
and the individual Chiefs yield to Her Majesty the exclusive right of Preemption over 
such lands as the proprietors thereof may be disposed to alienate at such prices as may 
be agreed upon between the respective Proprietors and persons appointed by Her 
Majesty to treat with them in that behalf. 
Article the Third 
In consideration thereof Her Majesty the Queen of England extends to the Natives of 
New Zealand Her royal protection and imparts to them all the Rights and Privileges of 
British Subjects. 
W 
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Lieutenant Governor. 
Now therefore We the Chiefs of the Confederation of the United Tribes of New 
Zealand being assembled in Congress at Victoria in Waitangi and We the Separate and 
Independent Chiefs of New Zealand claiming authority over the Tribes and Territories 
which are specified after our respective names, having been made fully to understand 
the Provisions of the foregoing Treaty, accept and enter into the same in the full spirit 
and meaning thereof: in witness of which we have attached our signatures or marks at 
the places and the dates respectively specified. 

  
Done at Waitangi this Sixth day of February in the year of Our Lord One thousand 
eight hundred and forty. 
[Here follow signatures, dates, etc.] 

(The Text in Maori) 
Ko Wikitoria, te Kuini o Ingarani, i tana mahara atawai ki nga Rangatira me nga Hapu o 
Nu Tirani i tana hiahia hoki kia tohungia ki a ratou o ratou rangatiratanga, me to ratou 
wenua, a kia mau tonu hoki te Rongo ki a ratou me te Atanoho hoki kua wakaaro ia he 
mea tika kia tukua mai tetahi Rangatira hei kai wakarite ki nga Tangata maori o Nu 
Tirani-kia wakaaetia e nga Rangatira maori te Kawanatanga o te Kuini ki nga wahikatoa 
o te Wenua nei me nga Motu-na te mea hoki he tokomaha ke nga tangata o tona Iwi 
Kua noho ki tenei wenua, a e haere mai nei. 
Na ko te Kuini e hiahia ana kia wakaritea te Kawanatanga kia kaua ai nga kino e puta 
mai ki te tangata Maori ki te Pakeha e noho ture kore ana. 
Na, kua pai te Kuini kia tukua a hau a Wiremu Hopihona he Kapitana i te Roiara Nawi 
hei Kawana mo nga wahi katoa o Nu Tirani e tukua aianei, amua atu ki te Kuini e mea 
atu ana ia ki nga Rangatira o te wakaminenga o nga hapu o Nu Tirani me era Rangatira 
atu enei ture ka korerotia nei. 
Ko te Tuatahi 
Ko nga Rangatira o te Wakaminenga me nga Rangatira katoa hoki ki hai i uru ki taua 
wakaminenga ka tuku rawa atu ki te Kuini o Ingarani ake tonu atu-te Kawanatanga 
katoa o o ratou wenua. 
Ko te Tuarua 
Ko te Kuini o Ingarani ka wakarite ka wakaae ki nga Rangatira ki nga hapu-ki nga 
tangata katoa o Nu Tirani te tino rangatiratanga o o ratou wenua o ratou kainga me o 
ratou taonga katoa. Otiia ko nga Rangatira o te Wakaminenga me nga Rangatira katoa 
atu ka tuku ki te Kuini te hokonga o era wahi wenua e pai ai te tangata nona te Wenua-
ki te ritenga o te utu e wakaritea ai e ratou ko te kai hoko e meatia nei e te Kuini hei kai 
hoko mona. 
Ko te Tuatoru 
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Hei wakaritenga mai hoki tenei mo te wakaaetanga ki te Kawanatanga o te Kuini-Ka 
tiakina e te Kuini o Ingarani nga tangata maori katoa o Nu Tirani ka tukua ki a ratou nga 
tikanga katoa rite tahi ki ana mea ki nga tangata o Ingarani. 

(Signed) William Hobson, 
Consul and Lieutenant-Governor. 

Na ko matou ko nga Rangatira o te Wakaminenga o nga hapu o Nu Tirani ka huihui nei 
ki Waitangi ko matou hoki ko nga Rangatira o Nu Tirani ka kite nei i te ritenga o enei 
kupu, ka tangohia ka wakaaetia katoatia e matou, koia ka tohungia ai o matou ingoa o 
matou tohu. 

Ka meatia tenei ki Waitangi i te ono o nga ra o Pepueri i te tau kotahi mano, e waru rau 
e wa te kau o to tatou Ariki. 
Ko nga Rangatira o te wakaminenga. 

� Schedule 1 Text in Maori: replaced, on 6 January 1986, by section 4 of the Treaty of 
Waitangi Amendment Act 1985 (1985 No 148). 
 
 
 
 
 
 
 

 
   


