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ABSTRACT

The regime of Anti-Money Laundering legislation and fiscal laws enacted and

developed to adhere to the FATF and OECD Initiatives on money laundering and

harmful tax activities have not accommodated the needs and views of the Pacific

Islands States as sovereign nations.
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INTRODUCTION

Offshore financial centres have provided an important source of revenue and economic

growth for some Pacific Islands such as Cook Islands, Nauru, Niue, Palau, and Republic

of the Marshall Islands, Samoa, and Vanuatu. The practices of these centres have come

under attack by two bodies - the Organisation for Economic Cooperation and

Development (OECD) on harmful tax initiatives and the Financial Action Task Force

(FATF) on money laundering. Both bodies have created lists of problematic jurisdictions

and set deadlines for actions by these jurisdictions, as well as sanctions in the case of

noncompliance. This paper intends to investigate the mandate of these two organisations

to impose their demands on non-member countries under international law and the legal

consequences of implementing the initiatives under domestic laws. Particular focus is

given to the Pacific Island Countries. The thesis is divided into 7 chapters. Chapter 1

discusses the methodology, theoretical and legal framework of the paper. Chapter 2

discusses the business of offshore banking in context of the Pacific Island and problems

associated to offshore banking. Particular focus will be on money laundering. Chapter 3

discusses the mandate of Financial Action Task Force on money laundering and the

Organisation of Economic Cooperation Development on harmful tax initiatives and their

demands on the Pacific Island countries. Chapter 4 discusses the regional response to the

FATF and OECD initiatives. Chapter 5 analyses the OECD and FATF initiatives and

regional responses under the international law. Chapter 6 discusses the National response

to these initiatives and analyzing of the implementation of the initiatives to the domestic

legal systems. Chapter 7 will be my conclusion.
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CHAPTER 1: METHODOLOGY

I. AIM OF THE RESEARCH

The main objective of this paper is to analyse and determine the legality of actions taken

by Financial Action Task Force (FATF) on money laundering and the Organisation

Economic Cooperation Development (OECD) on harmful tax initiatives on Pacific Island

states under international law and the legal effect of implementing their demands under

the domestic laws.

II. SCOPE

The paper will discuss the demands of the two organisations as applied to the Pacific

Islands region and the regional response. To look into the domestic effect of

implementing the two organisations initiatives or demands and responses, Republic of

Nauru will be taken as the case study. The laws cited for Republic of Nauru are those as

at 14 April 2004.

III. HYPOTHESIS

FATF and OECD have seemingly violated international law and domestic laws of the

Island states through the imposition of their initiatives and demands in order to compel

compliance from the Island states. Their initiative and demands fail to satisfy the

principles within the sources of international law to legitimize their demands for

compliance of their initiatives.

Secondly they failed to apply the principles of negotiation and reciprocity under the

international law when compelling the Islands states to their demands; they applied them

unilaterally by chance and by force.

Thirdly the anti-money laundering and taxation regimes that are enforced by the FATF

and OECD reflect the interests and policies of the larger world economies hence difficult

to accommodate the circumstances that exist within Small Island states such as in the

Pacific.

12



IV. THEORITICAL & LEGAL FRAMEWORK

A. LITERATURE REVIEW AND THEORETICAL FRAMEWORK.

Financial Action Task Force (FATF) was established in Paris in 1989, whose brief is to

prevent banks and financial institutions from laundering proceeds of criminal activities in

particular, sales of controlled substances, organized criminal activities, and manipulation

of markets by insiders. The FATF membership primarily comprises most industrialized

countries of the world and seeks to promote the criminalisation of money laundering

itself and to strengthen international cooperation between criminal investigation agencies

and the judiciaries in non-member countries.1

On one hand, the OECD grew out of the Organization for European Economic Co-

operation (OEEC), which was formed to administer American and Canadian aid under

the Marshall Plan for the reconstruction of Europe after World War II. Since it took over

from the OEEC in 1961, the OECD's vocation has been to build strong economies in its

member countries, improve efficiency, home market systems, expand free trade and

contribute to development in framework of industrialized as well as developing

countries.2 Since 1996 it developed measures to counter the distorting effect of harmful

tax competition on investment and financing decisions and the consequences from

national tax bases.3

A study by Quirk, on the relationship between Gross Domestic Product (GDP) growth

and money laundering in 18 industrial countries for the first time found evidence that

significant reductions in annual GDP growth rates were associated with increases in the

laundering of criminal proceeds of the period 1983-1990.4

Another study by Barllet also shows that money laundering activities damages financial

sector institutions that are critical to economic growth, reduces productivity in the real

1 Financial Action Task Force 'Basic facts of Money laundering': source
http://www.oecd.org/fatf/mlaunderingt_ent.html. Last accessed 16/12/03.
2 OECD, 'Overview of the OECD, what is it?, History? Who does what? Structure of the organisation':
source http://www.oecd.org/document/18/02340,en_2649_261185_2068050_1_1_1_1 ,00.html.Last
accessed 16/12/03.
3 OECD "Harmful Tax Competition" An Emerging Global Issue 1998,7.
4 Quirk Peter J "Money Laundering: Muddying the Macroeconomy", 1997. Source
http://www.imf.org/external/pubs/ft/fandd/1997/quirk.pdf. Last accessed 16/2/04.
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sector by diverting resources and encourages crime and corruption, which slow and

distort economic growth.5

A review commissioned by the International Trade and Investment Organisation (ITIO)6

and the Society of Trust and Estate Practitioners (STEP)7 on Regulating Corporate

Vehicles in Cross-Border Transactions however found out in a study of 15 OECD

members and non- members that the OECD Initiatives to facilitate cross boarder

exchange of financial information are highly controversial. It argued that the OECD

Initiatives has potential to create selective barriers to the global trade in financial

services; weaken financial privacy; and have a competitive advantage to some OECD

members over other international financial centres. Individual privacy and legitimate

businesses are threatened by an approach to regulation, which suggests a 'show me your

papers, please' attitude, rather than an approach which would properly balance competing

considerations in civil society.8

Morris argued that the legitimacy of any action by an international institution must be

derived from sources of international law namely the Jus cogens, Treaties and

Conventions, the UN charter (Resolution), ruling of the International Court of Justice,

custom and Academic opinion.9 He stated that the OECD initiative and demands failed

to fall within the sources of international law to legitimize their demands for compliance

5 Brent L Bartlett "Negative Effects of Money Laundering on Economic Development" May 2002. Source:
http://www.apgml.org/index_files/ann_meet_doc_2002_public/doc/ADB%27s%20Economic%20Research
%20Report%20Final.doc. Last accessed 10/12/03.

Established in March 2001, the ITIO comprises sixteen small and developing states across Europe (Isle
of Man), the Caribbean (Anguilla, Antigua & Barbuda, Bahamas, Barbados, Belize, British Virgin Islands,
Cayman Islands, St Kitts & Nevis, St Lucia, St Vincent & the Grenadines, Turks & Caicos), Latin
America (Panama), Pacific (Cook Islands, Vanuatu) and Asia (Labuan - Malaysia). The Commonwealth
Secretariat, Pacific Islands Forum Secretariat, CARICOM Secretariat, Caribbean Development Bank and
Eastern Caribbean Central Bank have Observer status.

The Society of Trust and Estate Practitioners (STEP) is the professional body for the trust and estate
profession worldwide. STEP Members come from the legal, accountancy, corporate trust, banking,
insurance and related professions, and are involved at all levels in the planning, creation and management
of, and accounting for, trusts and estates, executorship, administration and related taxes. STEP has over
9,500 Members. STEP is well established internationally, with substantial numbers of Members based
throughout the world. Source: www.step.org . Last accessed 15/4/04.
8 International Trade and Investment Organisation: Towards a Level Playing Field - Regulating Corporate
Vehicles in Cross-Border Transactions. Source: http://www.oto.org/documents/Towards-A-level-playing-
Field-Second%20Edition.pdf. Last accessed 16/7/04.
9 Gilbert Morris Legal implications of international financial services Regulations with Emphasis on
Legitimacy in International law. A lecture delivered in November 7th 2001, British Colonial Hotel, Nassau,
Bahamas.
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of their initiatives.10 In this Hartman argued that neither the FATF nor the OECD have

firm legal grounds to impose any sanction against any state that refuses to co-operate

with their respective initiatives. He stated that measures OECD and FATF implement do

not constitute sanctions under international law hence there is still room for further

negotiation on the subject of money laundering and harmful tax initiative.11

Uche stated that most of the literature on money laundering has been focused from the

perspective of developed countries and hence serve their needs,12 while not denying that

the financial environments in the developing nations provide a recipe for money

launderers. He stressed that combat of money laundering will always be there so long as

there is corruption and difficult economic environment existed in the developing

nations.13

Castle and Broomhall argued that in order to fight against money laundering in the Asia

Pacific region, international cooperation must be developed within the region itself given

the heterogeneous mix of cultures, languages, legal systems, attitudes and political

orientations.14 They observed that the Asia Pacific Group on money-laundering (APG)

has been formed in the Asia Pacific region, it is a creature of FATF and OECD and it

represents the priorities of actors external to the region only.15

This paper however will be the assessing the legality of the OECD and FATF Initiatives

which are being imposed on certain Pacific Island Countries both under international law

and national laws.

10 Ibid.
11 Benjamin R.Hartman: Coercing cooperation from offshore financial centres: Identity and Coincidence of
international obligations against money laundering and harmful tax competition. Source:
http://www.bc.edu/bc_org/avp/law/lwsch/journals/bciclr/24_2/02_FMS.htm. Last accessed 12/12/03.
12 U Uche Money Laundering: A view from a developing country Anti-Corruption Conference, The 9th

international corruption conference. Document located on website:
http://www.transparency.org/iacc/9th_iacc/papers/day2/ws7/d2ws7_cuuche.html. Last accessed 9th June
2004.
13 Ibid.
14 Castle and Broomhal. International Money Laundering Regime in the Asia Pacific: Pairing multilateral
co-operation with Domestic Institutional Reform, The International Centre for criminal law Reform &
Criminal Justice Policy, and Vancouver, Canada. Document located on website:
http://www.icclr.law.ubc.ac/Publications/Reports/money Launderingregime.PDF. Last accessed June 9th

2004.
15 Ibid.
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B. LEGAL FRAMEWORK.

The United Nations Charter is a core international law document, which prescribes the

peaceful existence and liberty of nations. United Nations conventions and it's General

Assembly resolutions therefore are the core sources of international law with which

countries and international bodies must comply whilst imposing measures on an

international scale. The international Court of Justice Convention defines the sources of

international laws. The FATF and OECD initiatives therefore must comply with the

requirements of these laws before they can commit any international transactions.

The initiatives should be implemented within the domestic jurisdictions. In order for the

initiatives to be implemented they must be subject to the requirement of the domestic

laws of the countries. In the Pacific Islands the Constitution is always the supreme law of

the land therefore without the authorization of the Constitution-implemented initiatives

will be void. Other laws dealing with the implementation of the Initiatives are domestic

laws on corporate entities and privacy. Nauru will be used as an example.

1. International Law Sources

(a) International Court of Justice Convention 1945

The statute establishing the International Court of Justice clearly states the sources of

international law. Article 38 provides that the court will have to apply the following in

determining international disputes

(a) International conventions, whether general or particular, establishing rules expressly
recognised by the contesting states.

(b) International custom, as evidence of a general practice accepted as law,
(c) The general principles recognised by civilized nations
(d) Judicial decisions and the teachings of the most highly qualified publicists of various nations,

as subsidiary means for the determination of the rules of law.

(b) United Nations Charter

The preamble of the United Nations Charter endorses that the people of the United

Nation is determined to reaffirm fundamental human rights, in dignity and worth of

human person. It reaffirms the equal rights of men and women and of nations large and

small. It establish conditions whereby justice and respect for obligations arising from

treaties and other sources of international law can be maintained. It promote social

16



progress and better standards of life in larger freedom. The very foundation of the

organisation is the principle of the Sovereign Equality of all its members.16

(c) United Nations General Assembly Resolutions.

Resolution 2625 (XXV) Declaration 1

The UN General Assembly in Resolution 2625 (XXV) on Principles of international law

concerning friendly relations and co-operations among states in accordance with the

charter of the United Nations 1970 solely proclaims

"The principle that State shall refrain in their international relations from the threat or use of
force against the territorial integrity or political independence of any State, or in any other
manner inconsistent with the purposes of the United Nations. "17

Declaration 3 proclaims the Principle of Sovereign Equality in the following terms:

All states enjoy the sovereign equality. They have equal rights and duties and are equal members
of the international community, notwithstanding difference of an economic, social, political and
other nature.
In particular, sovereign Equality includes the following elements.

(a) States are juridically equal
(b) Each State enjoys the rights inherent in full sovereignty.
(c) Each state has the duty to respect the personality of other States;
(d) The territorial integrity and political independent of the states are inviolable.
(e) Each State has the right freely to choose and develop its political, social, economic and

cultural systems.
(f) Each State has the duty to comply fully and in good faith with its international

obligations and to live in peace with other States.
The Resolution finally called upon all states that the resolutions constitute international

law and that they should be strictly observed and on that basis to develop mutual relations
18

among nations.

(d). Resolution 21311965: Declaration 2

The United Nations General Assembly resolution 2131 (1965)19 condemns all forms of

interference to affairs of other states directly or indirectly to its political, economic and

16 Art 2(1).
17 Declaration 1. Declaration 3 states that these declarations constitute international law.
18 Declaration 3.
19 The Resolution was adopted by 109 to 0, with 1 absenteeism.
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cultural elements.20 Declaration number 2 provides:

2. No state may use or encourage the use of economic, political or any other form of measures to

coerce another state in order to obtain from the subordination of the exercise of its sovereign

rights or to secure from it advantages of any kind. Also no state shall organize, assist, foment,

fiancé, incite or tolerate subversive, terrorist or armed activities directed towards the violent

overthrow of the regime of another state, or interfere in civil strife in another state.

(e). International Convention on Civil Rights and Political Rights 1966.

The International Covenant on Civil and Political Rights 1966 states that all people have

the right of self-determination and by virtue of that right shall freely determine their

political status and freely pursue their economic, social and cultural development.21 It

further calls on the parties to the convention to respect individual's rights to property.22

(f). Vienna Convention on the Law of Treaties 1969

Vienna Convention on the Law of Treaties 1969 Article 51 and 52 provides that a treaty

concluded by the use of coercion is void. A treaty does not create either obligations or

rights for a third state without its consent.23

(g). Customary International law.

Under the international customary law, declarations made by way of unilateral acts,

concerning legal or factual situations, may have the effect of creating legal obligations as

long as the declaration is specific. When a State makes are declaration and intended to

become bound by its terms, that intention confers on the declaration the character of a

legal undertaking, and the state become bound by the terms. Such

declaration/commitment will bound the state even though it is not made within the

context of international negotiations.24

(h). 1988 UN Convention Against Illicit Trafficking in Narcotic Drugs and Psychotropic

20 Declara t ion 1.
21 Art icle 1.
22 Art 2.
23 Art 34.
24 J DHarris Cases and Materials on International law 1983, 572.
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Substances.

This convention defines money laundering in the international law. Article 3(1) (b)

defines Money laundering as:

(I), the conversion or transfer of property, knowing that such property is derived from any offence

or offences established in accordance with subparagraph (a) of this paragraph, or from an act of

participation in such offences or offences, for the purpose of concealing or disguising the illicit

origin of the property or of assisting any persons who is involved in the commission of such an

offence or offences to evade the legal consequences of his actions

(ii) The Concealment or disguise of the true nature, source, location, disposition, movement,

rights with respect to, or ownership of property, knowing that such property is derived from an

offence or offences established in accordance with subparagraph (a) of this paragraph or from an

act of participation in such an offence or offences.

2. National Laws - Republic Of Nauru

(a). Constitution

Under Article 3 of the Constitution, every person in Nauru is entitled to the enjoyment of

his property, protection of the law and respect for his private life. These rights are to be

practiced so long as they do not prejudice the rights and freedoms of other persons or the

public interest. Article 3 provides

Whereas every person in Nauru is entitled to the fundamental rights and freedoms of the

individual, that is to say, has the right, whatever race, place of origin, political opinions, colour,

creed or sex, but subject to respect for the rights and freedom of others and for the public interest,

to each and all of the following freedoms, namely;

(a) life, liberty, security of person, the enjoyment of property and the protection of the

law.

(b) Freedom of conscience, of expression and of peaceful assembly and association; and

(c) Respect for his private and family life.

This provision ensures that the right to enjoyment of property and protection of the law should

only be limited to the respect for the rights of others and for the public interest. This limitation

also applies to the respect for private and family life. The limitations herein can only be regulated

by the constitution itself and not by way of any legislation.
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Article 9 of the Constitution also provides

(1) No person shall without his consent be subject to the search of his person or

property or the entry on his premises by other persons.

(2) Nothing contained in or done under the authority of any law shall be held to be

inconsistent with or in contravention of the provisions of clause (1) of this Article to the

extent that that law makes provision-

(a) that is reasonably required in the interest of defence, public safety; public

order, public morality, public health, the development or utilization of

natural resources or development or utilization of any property for a

purpose beneficial to the community.

(b) That is reasonably required for protecting the rights or freedoms of other

persons;

(c) That authorizes an officer or agent of the Republic of Nauru or of a body

corporate established by law for public purposes to enter, where

reasonably necessary, on the premises of a person in order to inspect

those premises or anything in or on them in relation to any tax or in order

to carry out work connected with any property that is lawfully in or on

those premises and belongs to the Republic or body corporate as the case

may be; or

(d) That authorizes, for the purpose of enforcing the judgment or order of a

court, the search of a person or property by order of a court or entry upon

any premises under such an order.

(Italics my emphasis)

The right of a person not to be searched of his property without his consent under

subsection 1 is restricted to the extent that a law makes provision for entry into a person

by subsection 2.

(b). Corporate Act 1972.

The Powers of the corporations incorporated under the Corporation Act are fully

prescribed by section 17. The proviso provides

The Powers of a corporation shall include, unless expressly excluded or modified by the articles,

the powers set forth in the First schedule, which shall be exercisable in Nauru and elsewhere, and
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such other powers, as are set out in its articles or granted to it generally or specially by

regulations made under this Act.

First Schedule of the Act provides inter alia

"Powers of a corporation incorporated in Nauru, exercisable in Nauru and elsewhere in addition

to the powers exercisable under the Articles of Association of the Corporation.

1. To acquire, hold, dispose of or deal with any information or rights or

property of any kind.

2. To Acquire any rights or interests.

3. To assume any duties and obligations.

4. To do any of things which it may do in association with any other person or

corporation and as principal or gent or as trustee or for its own benefit.

5. To do all such things as are incidental or conducive to the exercise of the

other powers of the corporation.

6. To do all other things which are not prohibited by or under the Act or the

regulations made there under or otherwise by the laws of the Republic.

(c). Banking Act 1975

Section 7 prohibits disclosure of information by the officers of the bank regarding

banking transactions in Nauru; transfer of money and property into or out of Nauru in

course of banking transactions; and information relating to banking accounts including

the contents and existence of such accounts.

(d). Evidence (Confidential Information) Act 1976

Evidence (Confidential Information) Act 1976 was enacted since most of the

corporations which make up the bulk of the commercial regime in Nauru are government

instrumentalities and corporations which invest a lot on government interest. To

safeguard its national security and public interest, the Republic enacted the Evidence

(Confidential Information) Act 1976. The Act was enacted to provide rules whereby

information's accessed by the Public officers in performance of their duties and functions

assigned to them does not become published.
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(e). Anti-Money Laundering Act 2003

Anti-Money laundering Act 2003 of Nauru makes money laundering an offence.25 Money

laundering is defined by section 2 as:-

(a) Engaging, directly or indirectly, in a transaction that involves property

(b) Knowing, or having reasonable grounds from believing that the property is derived or
realised, directly or indirectly, from some form of unlawful activity; or having a duty so
to do, without reasonable excuse failing to take reasonable steps to ascertain whether or
not the property is derived or realised directly or indirectly, from some form of unlawful
activity.

(c) Benefiting directly or indirectly in a transaction that involves property that is the
proceeds of crime.

Section 34 provides that disclosures of information in compliance under the money

laundering Act is deemed to be lawful regardless of any written law to the contrary.

(f). Interpretation Act 1972

Section 19 provides that, in interpreting provisions of legislation, one is to promote the

general legislative purpose and the one that is consistent with the international

obligations of the government of the Republic of Nauru.

25 Section 3.
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CHAPTER 2: OFFSHORE BANKING

I. BUSINESS OF OFFSHORE BANKING

A. IMPORTANCE OF BANKING

Banks play a key role in encouraging and promoting savings that finance a country's

economic growth. By monitoring the use of the savings that they lend to enterprises,

banks become an integral part of the corporate governance system that ultimately affects

the productivity of resources throughout the economy. Recent studies such as those by

Jayarante, Strahan and Levine26 suggest that the development and efficiency of the

banking system are important contributors to overall economic growth27. Economists

insist that banks are special institutions in an economy because they provide transaction

services, administer payments system, they provide backup liquidity to the economy and

lastly they are in a financial system of a country, banking undoubtedly therefore is one of

the highly regulated industries in the world.28

B. BANKING OFFSHORE

"Offshore banking" is a generic term that is applied to a variety of financial centres,

offering a wide range of services to their customers in a loose regulatory, supervisory,

accounting and tax environment. Generally this term also applies to activities such as

trust business, financing and other corporate vehicles.29 They are commonly located in

Jayaratne, Jith and Phil ip Strahan, The Finance-Growth Nexus: Evidence from Bank Branch quoted from
Randal l S. Kroszner Rethinking Bank Regulation: A Review of the Historical Evidence source
ht tp: / /gsbwww.uchicago.edu/fac/randal l .kroszner/research/stabi l i .PDF. Last accessed 18/7/04.
27 Randal l S. Kroszner Rethinking Bank Regulation: A Review of the Historical Evidence source
ht tp: / /gsbwww.uchicago.edu/fac/randal l .kroszner/research/stabi l i .PDF. Last accessed 18/7/04.
28 João A C Santos. Bank capital regulation in contemporary banking theory: a review of the literature
(September 2000) BIS working papers, No 90.
29 Donato Masciandaro & Alessandro Portolano "Terrorism and Organised Crime, Financial Regulation
and non-cooperative countries inside the Black (list) Box. Source
http://papers.ssrn.com/sol3/papers.cfm?abstract_id=493583#paperdownload. Last accessed 19 August
2004.
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tax haven countries that provide financial and legal advantages.30 Offshore banks are

usually set up by means of appropriate legislation in a given country (host country) with

the aim of encouraging foreign or local financial institutions, companies or trusts in

establishing resident corporate entities for the purpose of investing funds in countries

other than the host country.31 Offshore banking allows banking services which are

exempt from a wide range of regulations affecting the 'onshore' sector typically offering

freedom from, withholding taxes, taxation of foreign source income in the hands of

individuals or corporate bodies, personal income tax or capital taxes; exchange control

regulation, marketing restrictions and information disclosure requirements32 or strong

privacy regulations.33

The main reason for a country or territory to establish offshore banking business is for the

attraction of foreign investment into the country and its economy. Such countries

typically have very limited natural resources and the capacity to build their economy.

C. ADVANTAGES OF OFFSHORE BANKING

Offshore Banking regimes are principally designed with the intention to provide facilities

for tax planners, based on certain novel concepts to help entrepreneurs to generate and

mobilize their resources in a manner which ensures faster growth of their business and

create opportunities for future diversification and expansion. At the same time, however,

legislative enactments jealously guard against any tendencies, which may amount to

committing social or economic offences or fraud on creditors, investors, depositors or

shareholders.34 Offshore banks therefore provide companies and individuals a method of

circumventing restrictions on currency movements. The moneys stored in an offshore

banking account are safe from economic or political turbulences in their home country

due to their very strong privacy laws. In countries and territories where worldwide

30 Offshore B a n k ht tp: / /encyclopeida.Thefreedi t ionary.com/offshore%20bank. Last accessed 19 Augus t
2004.
31 'The Offshore sector', source, http://www.intnet.mu/iels/offshore_mau.htm#intro. Last accessed 19/8/04.
32 F o r u m Secretariat PIS (01) F E M C . 0 8 : Offshore financial centres Issues, F o r u m Economic Minis ters
Meeting. Rarotonga, Cook Islands 19-20 June 2001.
33 A b o v e n31
34 Establshment o f Hold ing and Trading corporat ions and Grant o f Banking , Trustee and Insurance
Licences under laws of Republic of Nauru reprinted from Spitz: Tax Havens Encyclopaedia Butterworth &
co Publishers Ltd 1987.
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incomes are non-taxable, the offshore banking provides a legal way of avoiding tax.35

The main benefit for offshore banking is privacy. An offshore bank account will help in

wealth-building due to their tax advantages hence low or no imposition of taxes on

foreign income enables a company or an individual to earn a higher return on

investments.36

D. DISADVANTAGES OF OFFSHORE BANKING.

Offshore banks can be used for tax evasions and to shift assets beyond the reach of the

home laws and enforcement. The laws and lax regulations on money movements also

makes offshore banks ideal for money laundering and at the same time the same lax

regulations mean little or no protection from customers deposits in the event of

bankruptcy.37 The often high secrecy of the regulations on offshore banking also make it

a viable option for proceeds of crime to be easily transferred from one jurisdiction to

another without being traced.

E. OFFSHORE BANKING IN THE PACIFIC.

The attainment of political independence by smaller Pacific island states from their

colonial rulers created the need for economic development. The offshore financial system

became an attractive option towards the attainment of economic development. Most

Pacific island countries, inherited structurally unbalanced economies, which were largely

dependent on primary agricultural products.38 The creation of financial products was

therefore considered as viable options to assist in the financial and economic

development of a country. Offshore banking in the Pacific Islands was designed in light

of the Island's geographical circumstances and boundaries not to impose taxes and

35 Above n.34.
36 'Is Offshore banking legal' source http://www.theukwebdesigncompany.com/article.php?id=645. Last
accessed 20th August 2004.
37 Above n.36.

Dwight Venner, The Evolution and Development of the Financial System in the
Eastern Caribbean Currency Union (ECCU) source: http://www.eccd-
centralbank.org/PDF/governor%20speech-22-10-201.pdf. Last accessed 13/8/04.
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exchange controls.39 Most of the Islands have very limited resources and geographically

isolated from the outside world. Because of their isolation, and the small size of their

economy it is also difficult to attract foreign investors into the country. In the Republic of

Nauru for instance, the offshore banking regime was designed with the intention to attract

foreign investors to assist in the single phosphate economy of Nauru, therefore it provides

simplicity of the procedures, freedom to regulate commercial transaction and other

genuine activities within the laws of the Republic, along with the no-tax structure and

absence of exchange controls.40 The financial regime in Nauru is different from other tax

haven jurisdiction given the legislative framework.41

The offshore financial centers including the offshore banking business have provided an

important source of revenue and economic growth in the Pacific Islands, namely the

Cook Islands, Nauru, Niue, Palau, Republic of Marshall Islands, Samoa and Vanuatu42.

The table 1 below indicates the major Forum Island Countries (FIC) economies reliance

on offshore financial centers.

Table 1: Main Industries of FICs
Country

Cook Islands

FSM

Fiji
Kiribati

Marshall Islands

Nauru
Niue
Palau

PNG

Samoa
Solomon Islands
Tonga

TUVALU

Vanuatu

Industries

Fruit processing, Tourism, Finance. Copra. Citrus fruit, Clothing, Coffee, Fish, Pearls and pearl shells, Mining,
Handicrafts,

Tourism, Construction,. fish processing, Craft items jshell, wood, pearls;. Garments. Bananas. Black. pepper.
Sugar, Tourism, Copra, Gold, Silver. Girthing, Timber. Fish processing. Ccttage industries.

Fishing. Handicrafts.Copra

Copra, Fish, TOurisrn, Craft items (shell,. wood, pearls) Offshore banking (embryonic), Coconut oil, Trochus

shells

Phosphate mining, Financial services, Coconut products

Touisn Handicrafts, food processing, Finance, Coconut cream

Tourism Craft items, (shell, wood, pearl ), Commercial fishing, Agriculture

Copra crushing Palm oi processing, Plywood production, Wood chip production Mining of gold, silver, and

copper, Crude oil production, Construction, Tourism, Timber, Coffee, Cocoa Sea'food.

Timber.Tourism, Food processing, Fishing, Coconut oil and cream, Copra, Beer

Timber, Fish, Palm oil, Cocoa, Copra
Tourism, Fishing, Squash, Fish, Vanila, Root crops, Coconut oil

Fishing , Tourism, Copra, Stamps/coins

Fishing, Offshore fnancial servicess, Tourism, Food and fish freezing, Wood processing, Meat canning;

Coconuts, Cocoa, Coffee.

Source: ADB Annual Reports, ABC World Fact Finder, SPC Pocket Statistical Summary (1998)43

39 'Nauru Country Report' presented at the Pacific Island Law Officers Meeting 27-29 September 1993, 1
40Aboven.35at2.
41 Above n.41.
42 Forum Secretariat "Trends & Development”, A Publication of Pacific Island Forum Secretariat, Suva,
Fiji, 2002 at p 10.
43 Quoted from Forum Secretariat ibid.
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II. PROBLEMS OF OFFSHORE BANKING.

Offshore financial centres (OFCs) have been used for decades by corporate entities and

individuals to reduce their tax burden through complex tax planning strategies and for tax

avoidance and evasion. Similarly many of these same centres could be utilised for money

laundering, terrorism financing, tax and other financial crimes.44

A. MONEY LAUNDERING.

The identifiable problem with the offshore banking businesses is that they can be used as

vehicles for Money laundering. Money Laundering provides a conducive process for all

other financial crimes to flourish. In lay terms it means turning of dirty money into clean

money. Perhaps the simplest definition is that it is the process of converting cash, to a

property which is derived from criminal activity, so as to give it the appearance of having

been obtained from a legitimate source.45

(a). Definition under International law

The United Nations Convention Against Illicit Traffic in Narcotic Drugs and

Psychotropic substances 1998 was the first provision of international law to define money

laundering. Article 3(1) (b) of this Convention defines Money laundering as:

(i) The conversion or transfer of property, knowing that such property is derived from any offence

or offences established in accordance with subparagraph (a) of this paragraph, or from an act of

participation in such offence or offences, for the purpose of concealing or disguising the illicit

origin of the property or of assisting any persons who is involved in the commission of such an

offence or offences to evade the legal consequences of his actions

(ii) The Concealment or disguise of the true nature, source, location, disposition, movement,

rights with respect to, or ownership of property, knowing that such property is derived from an

offence or offences established in accordance with subparagraph (a) of this paragraph or from an

act of participation in such an offence or offences;

44 Above n.30.
45 Asia/Pacific Group on M o n e y Launder ing "Money Laundering, the International and Regional
Response, a background paper, M a y 1998 source ht tp: / /www1.oecd.org/fa t f /pdf /APGBack-1998_en.pdf
.Last accessed 13/3/04.
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The International Criminal Police Organization (ICPO/Interpol) defines money

laundering as any act or attempted act to conceal or disguise the identity of illegally

obtained proceeds so that they appear to have originated from legitimate sources.46 The

United Nations Office for Drug control and crime prevention (ODCCP), global

programme against money laundering model legislation on Laundering, confiscation and

international cooperation in relation to the proceeds of crime 1999 defines47 money

laundering as follows:

(a) The conversion or transfer of property for the purpose of concealing or disguising the illicit
origin of such property or of assisting any person who is involved in the commission of the
predicate offence to evade the legal consequences of his or her actions;

(b) The concealment or disguise of the true nature, source, location, disposition, movement or
ownership of property;

(b) The acquisition, possession or use of property, by any person who knows that such
property constitutes proceeds of crime as defined by law.

The money laundering metaphor however refers only to the process through which

money received from crime is rendered more useful by means of converting it into a

desirable medium (i.e., a bank balance or equity in a company) and erasing its more

obvious links to crimes and not to any financial transaction linked to crime.48

B. THE MONEY LAUNDERING PROCESS.

The Money Laundering process is of a critical importance to criminals, as it enables them

to enjoy the proceeds of crime without revealing their source. Illegal arms sales,

smuggling, drug trafficking, prostitution rings and organised crime activities can generate

huge sums of money. Embezzlement, insider trading, bribery and computer fraud

schemes can also produce large profits and create the incentive to "legitimise" the ill-

gotten gains of criminal activities. When a criminal activity generates substantial profits,

46
Source ht tp: / /www. Immol in .o rg /ml99eng .h tm#_1_ last accessed 24/2/04. Definit ion adopted

unanimous ly b y the General Assembly o f Interpol at its sixty-fourth session held in Beij ing, China.
47 Ar t 1(1)(1), Mode l legislation on Launder ing, confiscation and international cooperat ion in relation to the
proceeds of cr ime.
48 Mariano-Florentino Cuéllar The Tenuous Relationship Between the Fight Against Money and Disruption
of Criminal Finance (2003) vol. 93, nos. 2-3 The Journal of Criminal law & Criminology source:
http://papers.ssrn.com/sol3/papers.cfm?abstract id=354740#paperdownload. Last accessed 23/3/04.
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the individual or group involved must find a way to control the funds without attracting

attention to the underlying activity or the persons involved. Criminals do this by

disguising the source of the funds, changing its form, or moving the funds to a place

where they are less likely to be detected.49 The laundering process is best explained in

the three-stage money laundering cycle below.

C. THE MONEY LAUNDERING CYCLE.

Money laundering is a dynamic three-stage process that requires:50

• Placement- moving the funds from direct association with the
crime;

• Layering- disguising the trail to foil pursuit; and,
• Integration- making the money available to the criminal once with

its occupational and geographic origins hidden from view.

These three stages are illustrated in the diagram 2 below.

A TYPICAL
MONEY

LAUNDERING
SCHEME

Diagram 2: this diagram explains the three dynamic process of money laundering.51

D. ESTIMATES OF MONEY LAUNDERING.

49 Financial Action Task Force on Money Laundering "Basic Facts about Money Laundering" Source:
http://www.fatf-gafi.org/MLaundering en.htm#What%20is%20moneY%20laundering? Last accessed
3/4/04.
50 A D B : Manual on Countering Money Laundering and Financing of Terrorism. 2 0 0 3 , 1 1 .
51 Source: h t tp : / /www.unodc.org/unodc/en/money_launder ing_cycle .h tml . Last Accessed 12/11/03.
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By its very nature, money laundering occurs outside of the normal range of economic

statistics. Nevertheless, as with other aspects of underground economic activity, rough

estimates have been put forward to give some sense of scale to the problem. The

International Monetary Fund, for example, has stated that the aggregate size of money

laundering in the world could be somewhere between two and five percent of the world's

gross domestic product. Using 1996 statistics, these percentages would indicate that

money laundering ranged between US Dollar (USD) 590 billion and USD 1.5 trillion.

The lower figure is roughly equivalent to the value of the total output of an economy the

size of Spain.52 In Australia, the Australian Transaction Reports and Analysis Centre

(A.U.S.T.R.A.C) conducts a study to measure money laundering in Australia and

believed that between $1000 and $4500 million is generated in Australia and laundered

either in Australia or sent overseas hence the most likely figure would be around $3500

million. These estimations however are based virtually on fraudulent offences followed

by drugs trade and therefore does not reflect fully the money laundering activities within

Australia's jurisdiction.53 Non availability of data makes it difficult to verify the extent of

the money-laundering problem.

E. HARMFUL EFFECT OF MONEY LAUNDERING.

The harmful effects of money laundering are not fully appreciated in the Asia Pacific

region.54 The OECD and FATF focused negative attentions on the offshore financial

services provided by some FICs. Media coverage both inside and outside the region

indicating a lack of regulatory control over this industry was allowing criminal activities

(mainly money laundering) to flourish. There was little doubt such negative publicity and

international reaction would have a damaging effect to the integrity and well being of the

5 2 A b o v e n .50 .
53 AUSTRAC - 'Estimates of the Extent of Money Laundering In and Throughout Australia' source

http://www.austrac.gov.au/text/publications/moneylaundestimates/executivesummary.htmLLastaccessed

20/6/04.
54 Asia Deve lopment B a n k "Technical Assistance for Money Laundering in the Asian and Pacific Region"
2000 , source ht tp: / /www.apgml.org/ index_fi les /adb_reta .doc. Last accessed 20/4 /04 .
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Pacific Island region.55 In a Asian Development Bank (ADB) sponsored project on

studying the negative effects of Money Laundering on Economic Development, it

showed that money laundering undermines domestic capital formation, depresses

economic growth, diverts capital away from development and lastly that money

laundering hinders the development role of the offshore banking business.56 The greatest

concern when considering the impact of money laundering on a developing country's

financial institutions are the placement and layering phases, wherein the illicit funds are

being laundered but have not yet been fully integrated into the economy for use by the

funds' claimants as consumption goods, or as investments in ostensible legitimate

business.57

F. MICROECONOMIC EFFECTS.

Money laundering along with crime and underground activities takes place on a large

scale therefore policy makers must take them into account. However since money-

laundering activities are hard to measure, they distort economic data and complicate

governments efforts to manage economic policy. The income distribution effects of

money laundering are also disastrous for economic growth. The underlying criminal

activity redirects income from high savers to low savers or from sound investments to

risky, low quality investments, and this makes economic growth to suffer. The income

earned from criminal activities and laundered indirectly will have macroeconomic

effects by contaminating the income earned from legal businesses. Further the

accumulated balances of laundered assets are likely to be larger than annual flows,

increasing the potential for destabilizing, economically inefficient movements either

across borders or domestically.58 An empirical tests study by Quirk on the relationship

between GDP growth and money laundering in 18 industrial countries for the first time

found evidence that significant reductions in annual GDP growth rates were associated

55 F o r u m Secretariat 'Harmful Tax Compet i t ion and M o n e y Launder ing ' F o r u m Economic Minis ters
Mee t ing July 26 t h 2000 . SPFS(00)FEMN.32 .
56 A b o v e n .5 .
5 7Idatp.5.
58 Above n.4.
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with increases in the laundering of criminal proceeds within the 1983-1990 period.59

Money laundering erodes developing financial institutions by increasing the probability

individual customers being defrauded by corrupt individuals within the institution or the

institution itself become corrupt or even controlled by criminal interest. This will

increase the risk of financial failure faced by the institution as a result of the institution

itself being defrauded.60

59 Ibid.
60 Above n.57.
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CHAPTER 3: FATF and OECD MANDATE.

I. FINANCIAL ACTION TASK FORCE

A. BACKGROUND OF FATF

FATF was established by the seven major industrialized countries (known as the Group

Seven61 (G-7)), summit in Paris in 1989. This establishment was in response to the

growing concern over money laundering and to recommend measures to improve the

effectiveness of the fight against money laundering. In April 1990, FATF issued to the

G-7 Heads of State a report setting out 40 recommendations for improving national legal

systems, enhancing the role of the financial system and intensifying co-operations. The

40 recommendations, which have since been updated and extended, now constitute a

benchmark in the field of international standards for combating laundering.62

B. OBJECTIVES OF THE FATF.

Since 1998, the FATF has been engaged in a major initiative to identify "non-cooperative

countries and territories" (NCCTs) in the fight against money laundering. It developed a

process to seek out critical weaknesses in anti-money laundering systems, which are

obstacles to international cooperation in this area.63

The FATF's main goal therefore is to reduce the vulnerability of the financial system to

money laundering by ensuring that all financial centres adopt and implement measures

for the prevention, detection and punishment of money laundering according to

internationally recognised standards.64 It attaches particular importance to reforms in the

61 "Group of Seven"- Canada, France, Germany, United Kingdom, Italy, Japan, United States of America.
62 Source: http://www.oecd.org/fatf. Last accessed 16/12/03.
63 South Pacific Forum Secretariat: Trends & developments 2002.
64 Ibid.
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area of criminal law, financial supervision, customer identification, suspicious activity

reporting, and international cooperation.65

C. THE NON-COOPERATIVE COUNTRIES AND TERRITORIES (NCCT)

INITIATIVE.

The FATF demands upon the countries of the world that are part of the international

financial system to fight money laundering. In doing so, it sets out forty

recommendations with which countries must adopt and apply in their jurisdictions to

effectively counter money Laundering. Included in these recommendations were

provisions of counter measures or sanctions that the FATF members will impose upon a

country if that country fails to adopt and implement the forty recommendations. The

Countries that fail to comply with the forty recommendations will be listed as Non-

Cooperating countries and territories and will become subjected to counter-measures

imposed by the members of the FATF.

1. Background to NCCT Initiative

On 14 February 2000, the FATF published the first NCCT report. The report sets out

twenty-five criteria to identify relevant detrimental rules and practices, which are

consistent with the FATF Forty Recommendations. The report describes the process

whereby jurisdictions having such rules and practices can be identified and encourages

these jurisdictions to implement international standards in this area66.

In June 2000 the first NCCT list was reviewed and the report named among other 15

jurisdictions Cook Islands, Marshall Islands, Nauru and Niue, as having critical

deficiencies in their anti-money laundering systems or a demonstrated unwillingness to

co-operate in anti-money laundering efforts.

In June 2001, the NCCT list was reviewed for the second time and none of the Pacific

Island countries named were removed. In the October 2002 Review of the FATF NCCT

65 Ibid.
Non-Cooperative Countries and Territories list. Source http: //www1.oecd.org/fatf/NCCT_en.htm. Last

accessed August 18,2005.
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list Marshall Islands and Niue were removed. Since October 2002, Cook Islands and

Nauru are still on the FATF NCCT list and the July 2004 review of the list still maintains

Nauru and Cook Islands on the list.67

D. THE FORTY RECOMMENDATIONS.

The FATF Forty Recommendations were drawn up in 1990 as an initiative originally to

combat the misuse of the financial system by persons laundering drug money. In 1996,

based on the experience gained and reflecting the changes that had occurred in the

money-laundering problem, the application of the Recommendations were extended

beyond drug trafficking to serious crimes. In addition, a significant number of

Interpretative notes were formulated between 1990-1995, which were intended to provide

guidance on more detailed aspects of the Recommendations.68

1. Summary of the forty recommendations69

(a). Recommendations 1 to 3.

All countries must take immediate steps to ratify and to implement fully, the 1988 United

Nations Convention against Illicit Traffic in Narcotic Drugs and Psychotropic Substances

(the Vienna Convention). Financial secrecy laws also must be abolished and increase

multilateral investigation, prosecutions and sharing of information.

(b). Recommendations 4-7.

Money laundering must be criminalized under the domestic laws as a serious offence and

extend criminal liabilities to employees of corporations. The concept of money

laundering should be in accordance with the Vienna convention. Laws must mandate

power to the relevant authorities to enable them to confiscate, trace, freeze etc properties

that are suspected to have involved in money laundering.

67 Ibid.
68 F A T F / G A F I Financial Action Task Force on Money Laundering, The Review of the FATF Forty
Recommendations Consultation Paper, 2002. Source: http://www.polyreg.ch/fatf-review.html. Last
accessed 12/3/04.
69 Ibid.
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(c). Recommendation 8- 9

Governments should ensure that the non-bank institutions are subject to the same anti-

money laundering laws or regulations as all other financial institutions and that these

laws or regulations are implemented effectively.

(d). Recommendation 10-13.

The domestic laws must provide for full identification of customer or clients. To effect

this the financial institutions must take measures to verify the legal existence and

structure of the customer by obtaining either from a public register or from the customer

or both, proof of incorporation, including information concerning the customer's name,

legal form, address, directors and provisions regulating the power to bind the entity and

verify that any person purporting to act on behalf of the customer is so authorized and

identify that person. Financial institutions also should maintain, for at least five years, all

necessary records on transactions, both domestic or international on the identity of the

customer/client.

(e). Recommendations 14-19

Financial institutions to pay special attention to all complex, unusual large transactions,

and all unusual patterns of transactions, which have no apparent economic or visible

lawful purpose. If financial institutions suspect that funds stem from a criminal activity,

they should be required to report promptly their suspicions to the competent authorities.

Financial institutions should be compellable by competent authorities to disclose any

information upon suspicious of money laundering offence been committed.

Further, financial institutions should develop programs against money laundering. These

programs should include, as a minimum, the development of internal policies, procedures

and controls, including the designation of compliance officers at management level, and

adequate screening procedures to ensure high standards when hiring employees; an

ongoing employee training programme and an audit function to test the system.

(f). Recommendation 21-28
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Financial institutions must give special attention to business relations and transactions

with persons, including companies and financial institutions, from countries, which do

not or insufficiently apply these Recommendations. Measures must be taken to detect and

monitor cross boarder transactions and to prevent any potential abuse of shell

corporations. Trans-boarder transactions must also be restricted to certain limit hence if it

exceeds then should report it to the competent authorities.

(g). Recommendation 30-32
A country must promote international co-operation and exchange of general information.

Information's must be given to international Organisation such as the International

Monetary Fund (IMF) and the Bank for International settlement. Countries should also

encourage exchange of information on any suspicious transactions.

(h). Recommendations 33-40:

Countries must provide in their domestic legislation for mutual assistance in investigating

money laundering on multilateral or bilateral basis. All efforts must be given to give

effect to the mutual cooperation between countries to investigate and prosecute money

launderings. Extradition treaties must also be put in place to enable a country to transfer

prosecutions and convictions of money launderers.

E. CRITERIA FOR NON-COOPERATING COUNTRIES AND TERRITORIES
(NCCT) "THE 25 CRITERIA"

The detrimental rules and practices which enable criminals and money launderers to

escape the effect of anti-money laundering measures are commonly found in financial

regulations, especially those related to identification and other regulatory requirements.

Further more it can be found on the rules regarding international administrative and

judicial co-operation and the resources for preventing, detecting and repressing money

laundering70. The FATF criterion for determining a non-cooperating country or territory

therefore can be categorised into four main factors, namely loopholes in financial

regulations, obstacles raised by other regulatory/laws requirements that impede the work

Report of the FATF on Non-Cooperative Countries or Territories. Source
http://www1.oecd.org/fatf/NCCT_en.htm. Last accessed 16/2/04.
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of FATF, obstacles to international cooperation and inadequacy of resource allocated to

combat money laundering in accordance with the definition or standards set by FATF.71

1. Loopholes in financial regulations

Absent or inadequate regulations and supervision of financial institutions, inadequate

rules for the licensing and creation of financial institutions, including assessing the

backgrounds of their managers and beneficial owners. Inadequate customer identification

requirements for financial institutions, excessive secrecy provisions regarding financial

institutions and lack of efficient suspicious transactions reporting system.

2. Obstacles raised by other regulatory requirements
Inadequate commercial law requirements for registration of businesses and legal entities

and lack of identification of the beneficial owner(s) of legal and business entities.

3. Obstacles to international co-operation
Obstacles to international co-operation by administrative authorities and judicial

authorities.

4. Inadequate resources for preventing and detecting money laundering

activities

Lack of resources in public and private sectors and absence of a financial intelligence unit

or of an equivalent mechanism.

F. COUNTER MEASURES/SANCTIONS.

The FATF has set individual country deadlines for compliance. The counter-measures

that a country can face by not complying ranges from:

(i) financial institutions giving special attention to business relations and

transactions with persons, companies and financial institutions from non-

cooperative countries;

(ii) stringent requirements for identifying clients and enhancement of advisories;

Ibid.
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(iii) enhanced relevant reporting mechanisms or systematic reporting of financial

transactions;

(iv) when considering requests for approving the establishment in FATF member

countries of subsidiaries or branches or representative offices of banks, taking

into account the fact that the relevant bank is from an NCCT and warning

non-financial sector businesses that transactions with entities within the

NCCTs might run the risk of money laundering.72

In December 5, 2001 the FATF called upon its members to impose the sanctions on

Nauru in addition to the application of Recommendation 21. FATF thought it was

necessary to enhance surveillance and reporting of financial transactions and other

relevant actions in Nauru. Recommendation 21 provides:

"Financial institutions should give special attention to business relations and
transactions with persons, including companies and financial institutions, from countries,
which do not or insufficiently apply these Recommendations. Whenever these
transactions have no apparent economic or visible lawful purpose, their background and
purpose should, as far as possible, be examined, the findings established in writing, and
be available to help supervisors, auditors and law enforcement agencies."

Within a few months of the announcement by the FATF, more than 18 countries,

including Australia, Canada, France, the UK and the USA, requested domestic financial

institutions to give heighten scrutiny to transactions within financial institutions of the

Republic of Nauru. Financial institutions were also warned to turn away any business

with Nauru that was not demonstratively legitimate. The efforts by the above countries to

curtail passage of illicit funds through the Nauruan offshore Zone continued abated.73

72 Ibid.
73 Joule Jet al The Anti-money Laundering Regime in the Republic of Nauru (2003) No. 1 Vol 7 Journal of Money
Laundering Control pp75-83 at 75. British Government warns against Doing Business with Nauru; AP Worldstream,
14th December 2001; 'FINTRAC calls for increased vigilance when Dealing with Nauru Financial entities', CCN
Newswire, 16 January 2002; Clark Hits out at Pacific Tax Haven' , Evening post (Wellington), 15 August 2001;
'Latvia's capital market Players Quit Deals with Nauru Residents', Baltic News Service, 15 February 2002 foot note
no.2.
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II. ORGANISATION FOR ECONOMIC COORPERATION AND

DEVELOPMENT (OECD) -HARMFUL TAX INITIATIVE.

A. BRIEF BACKGROUND

The OECD grew out of the Organisation for European Economic Co-operation (OEEC ),

which was formed to administer American and Canadian aid under the Marshall Plan for

the reconstruction of Europe after World War II. Since it took over from the OEEC in

1961, the OECD's vocation has been to build strong economies in its member countries,

improve efficiency, home market systems, expand free trade and contribute to

development in framework for industrialised as well as developing countries.74

1. The Marshall plan.

The Marshall Plan originated from the Speech of the United States Secretary of State

George C. Marshall at Harvard University on 5 June 1947 after the aftermath of world

war two. This speech initiated the post-war European Aid Program commonly known as

the Marshall Plan. This was the plan for the American distribution of aid to the European

countries to rebuild their economies.75 In his speech he stated:

"……….Our policy is directed not against any country or doctrine but against hunger,
poverty, desperation and chaos. Its purpose should be the revival of a working economy
in the world so as to permit the emergence of political and social conditions in which free
institutions can exist. Such assistance, I am convinced, must not be on a piecemeal basis
as various crises develop. Any assistance that this Government may render in the future
should provide a cure rather than a mere palliative. Any government that is willing to
assist in the task of recovery will find full co-operation I am sure, on the part of the
United States Government.

It is already evident that, before the United States Government can proceed much further
in its efforts to alleviate the situation and help start the European world on its way to
recovery, there must be some agreement among the countries of Europe as to the
requirements of the situation and the part those countries themselves will take in order to

74 Above n.2.
'The Marshall Plan speech'. Source:

http://www.oecd.org/document/10/0,2340,en_2649_201185_1876938_1_1_1_1,00.html. Last accessed
12/3/04
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give proper effect to whatever action might be undertaken by this Government. It would
be neither fitting nor efficacious for this Government to undertake to draw up unilaterally
a program designed to place Europe on its feet economically. This is the business of the
Europeans. The initiative, I think, must come from Europe. The role of this country
should consist of friendly aid in the drafting of a European program and of later support
of such a program so far as it may be practical for us to do so. The program should be a
joint one, agreed to by a number, if not all European nations……...”"

Marshall's speech was followed quickly by the creation of the Conference for European

Economic Co-operation. Conference negotiations led to the creation of the Organisation

for European Economic Co-operation in order to meet Marshall's request for "some

agreement among the countries of Europe as to the requirements of the situation and the

part those countries themselves will take".76

2. Organisation for European Economic Co-operation. (OEEC)

The Organisation for European Economic Co-operation (OEEC) came into being on 16

April 1948. It emerged from the Marshall Plan and the Conference of Sixteen

(Conference for European Economic Co-operation), which sought to establish a

permanent organisation to continue work on a joint recovery programme and in particular

to supervise the distribution of aid. The headquarters of the Organisation was in the

Chateau de la Muette in Paris, France. The OEEC was a permanent organisation for

economic co-operation, functioning in accordance with the principles to promote co-

operation between participating countries and their national production programmes for

the reconstruction of Europe, develop intra-European trade by reducing tariffs and other

barriers to the expansion of trade, study the feasibility of creating a customs union or free

trade area, study multi-lateralisation of payments, and achieve conditions for better

utilisation of labour. 77In September 1961 the OEEC was superceded by the Organisation

76 Ibid.
Organisation for European Economic Cooperation source:

http://www.oecd.org/document/48/0,2340,en_2649_201185_1876912_1_1_1_1,00.html. Last accessed
12/5/04.
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for Economic Co-operation and Development (OECD). It now consisted of the European

founder member countries of the OEEC plus the United States and Canada.78

B. AIMS OF OECD

The aims of OECD are stipulated by Article 1 of its Convention signed in Paris on 14th

December 1960 (hereinafter referred to as the "OECD Convention") and came into force

on the 30th September 1961, which provides that OECD shall promote policies

designed:79

1. To achieve the highest sustainable economic growth and employment and a
rising standard of living in member countries, while maintaining financial
stability, and thus to contribute to the development of the world economy.

2. To contribute to sound economic expansion in member as well as non-member
countries in the process of economic development; and

3. To contribute to the expansion of the world trade on a multilateral, non-
discriminatory basis in accordance with international obligation.

C. CREATION OF BINDING DECISIONS.

The decision making body of the OECD is the OECD Council composed of all Member

states. The council meets in sessions of Ministers or of Permanent representatives80. In

order to achieve its aims the Organisation take decisions, which are binding to its

members and make recommendations also to it's members. It can enter into agreements

with members, non-member states and international organizations.81

Any decisions or recommendations taken by the OECD can only be made by mutual

agreement of all Members. Such decisions and recommendations however cannot be held

to be binding upon the member states unless the member state fulfills its domestic

78
Ibid. The Initial members of OEEC were Austria, Belgium, Denmark, France, Greece, Iceland, Ireland,

Italy, Luxembourg, Netherlands, Norway, Portugal, Sweden, Switzerland, Turkey, United Kingdom, and
Western Germany (originally represented by both the combined American and British occupation zones
(The Bizone) and the French occupation zone). The Anglo-American zone of the Free Territory of Trieste
was also a participant in the OEEC until it returned to Italian sovereignty.
79 OECD 'Improving Access to Bank Information for tax purposes -The 2003 Progress Report' 2003,
OECD Publications, France p2.
80 OECD Convention Art 7.
881Id Art 5.
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Constitutional requirements to bind such decision/recommendations.82 The council may

from to time to time draw up terms and conditions to address communications, establish

and maintain relations with non-member states and organizations. It may also invite non-

government organizations to participate in activities of the Organisation.83

D. THE HARMFUL TAX INITIATIVE

In May 1996, an OECD Ministerial communiqué called upon the Organisation to

"develop measures to counter the distorting effects of harmful tax competition on

investment and financial decisions and the consequences for national tax bases". This

was subsequently endorsed by the G7 countries, which included the following paragraph

in the Communiqué issued by the Heads of the State at their 1996 Lyon Summit:84

"Finally, globalization is creating new challenges in the field of tax policy. Tax schemes aimed at

attracting financial and other geographically mobile activities can create harmful tax competition

between States, carrying risk of distorting trade and investment and could lead to the erosion of

national tax bases. We strongly urge the OECD to vigorously pursue its work in this field, aimed

at establishing a multilateral approach under which countries could operate individually and

collectively to limit the extent of these practices."

1. Objectives of the OECD Initiative

In response to the ministers' communiqué the main objective of OECD's Harmful Tax

Practices Initiative therefore was to "develop measure to counter the distorting effects of

harmful tax competition on investment and financing decisions and the consequences for

national tax bases".85 Harmful aspects of taxation systems include, no or low effective

tax rates, ring fencing of offshore activities from onshore companies, lack of

transparency, lack of exchange of information, artificial definition of the tax base, failure

to use international transfer pricing principles, exemption of foreign source income from

82 Id Art 6.
83 Id Art 12.
84 Above n.43.
85 Above.
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tax, negotiable tax rate or base, existence of secrecy provisions, access to a wide network

of tax treaties and promotion as a tax minimisation vehicle or encouragement of tax

driven operations.

In 1998 it published its report entitled "Harmful Tax Competition: An Emerging Global

Issue (the "1998 Report"), which amongst other things, developed criteria to identify the

harmful aspects of a particular regime or jurisdiction. The 1998 Report was followed by

a report in June 2000 entitled "Towards Global Tax Co-Operation: Progress in

Identifying and Eliminating Harmful Tax Practices (the "2000 Report").

E. 1998 REPORT - 4 TAX HA VEN CRITERIA.

The focal point of the 1998 report was particularly on harmful tax competition that

focused on "geographically mobile activities such as financial and other service activities,

including the provision of intangibles". The Report included recommendations for

countering harmful tax competition as well as guidelines on preferential tax regimes and

a procedure for identifying tax havens.86 In that report the following factors become the

main determinants of a tax haven regime:-87

1. No or low effective tax rates.
2. Ring Fencing of regimes.
3. Lack of Transparency.
4. Lack of effective exchange of information.

The OECD then established a Forum on Harmful Tax competition which inter alia had

the task of establishing a list of tax havens and actively encouraging non-member

countries to associate themselves with the Guidelines adopted by the OECD members. A

first listing of jurisdictions that have been found to have met the tax haven criteria of the

1998 OECD report was endorsed by the OECD Ministerial Council Meeting on 16 June

2000. The list included seven Pacific Island Nations, Cook Islands, Nauru, Niue,

Marshall Islands, Samoa, Tonga and Vanuatu.88

86 F o r u m Secretariat Repor t in the Proceedings o f the Twent ie th Pacific Islands L a w Officers Mee t ing
held at Fijian Hotel, Yanuca Island, Fiji 22-24 October 2001 p 6.
87 OECD's Projection on Harmful Tax Practices "Harmful Tax Competition" An Emerging Global Issue.
1998, OECD Publications, France p.27.
88 Ibid.
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F. 2001 REVIEW REPORT.

In 2001 the OECD included three more factors, that would classify a jurisdiction to be

considered a tax haven. These are:89

• "Whether there are laws or administrative practices that prevent the effective exchange
of information for tax purposes with other governments on taxpayers benefiting from the
no or nominal taxation.

• Whether there is a lack of transparency.

• Whether there is an absence of a requirement that the activity be substantial, which
would suggest that a jurisdiction may be attempting to attract investment or transactions
that are purely tax haven."

G. DEMANDS

The OECD considers governments and residents of tax havens as "free riders" of general

public goods created by non-haven countries and there are no reasons at all why two

countries should have the same level and structure of taxations. The OECD considers

difference in tax levels and structures as political decisions for national governments and

must be of a domestic policy. The OECD stressed the need for non-member economies to

adopt and implement the 1998 Report.90 It demands for transparency and information

exchange and for countries to forge tax treaties and to intensify international co-operation

in response to harmful tax competition.91

To avoid being re-listed as uncooperative tax havens and being subject to possible

punitive measures by the OECD, listed countries were required to make a "scheduled

commitment" to eliminate harmful tax practices by 30 November 2001. The scheduled

commitment must be a public, political commitment to eliminate harmful tax practices by

31 December 2005. Secondly to complete concrete and significant action within one year

after the commitment. Thirdly, they must also agree to a standstill period during which

89 Id at 7-9.
90 O E C D : 'The O E C D ' s Project on harmful tax practices, The 2001 Progress Report' 2 0 0 1 . O E C D
Publications, France. This document can b e located on the site,
http:/ /www.oecd.org/dataoecd/60/33/30901115.pdf. Last accessed June 9 2004.
91 Above n.88 at 70.
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there would be no enhancement of existing regimes found to constitute harmful tax

practices, and lastly not to introduce new regimes that would similarly constitute harmful

tax practice. The scheduled commitments must also envisage cooperation in monitoring

process by the OECD Forum to determine progress made.92

1. Domestic reforms demanded.

Countries must adopt the OECD model legislations or policies and ensure that such

legislation must be applied with the aim of curbing harmful tax practices. Under the

OECD model regime, targeted countries must make sure that the tax exemptions and

other systems exempting foreign income should not be granted to foreign incomes that

are sourced from tax haven countries. Certain public administrative decisions relating to

taxpayers' position in advance of the planned transaction need to follow OECD's 1995

Guidelines on Transfer pricing and refrain from using such available rule. Finally, to

review their bank secrecy laws.93

2. Tax Treaties

There should be a stronger emphasis on exchange of information concerning transactions

in tax haven countries. Tax treaty benefits should become restricted for entities and

income that deal with tax havens. Provisions in any tax treaties that does not contain tax

restriction provision will be reviewed, clarified to remove any uncertainty and ambiguity

regarding the compatibility of domestic anti-abuse measures with the OECD model tax

convention. 94 In addition, those countries must take a coordinate approach required to

achieve the level playing field. International co-operation also must be intensified to

avoid an aggressive competitive bidding by countries for geographically mobile

activities.95

92 Ibid.
93 Ibid.
94 Ibid.
95 Ibid.
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3. Defensive measures and Sanctions

The OECD has been known to adopt various sanctions and counter-measures towards

countries that are deemed in breach of its initiatives and demands. The following are

some that have been implemented by the OECD:96

i. Any transactions with an uncooperative tax haven or transactions taking

advantage of the harmful tax practices will not be allowed to make any tax

deduction, exemptions, credits and other related allowance;

ii. Denial of any exceptions that should apply to regular tax penalties, foreign tax

credit or participation exemption with regard to distribution of income and

allowable cost recovery deductions;

iii. Imposition of withholding taxes from their residents and transactional charges

or levies;

iv. Cooperation by OECD countries to ensure measures be taken against the tax

haven countries such as stringent audit and enforcement activities;

v. Refusal to enter into any income tax treaties and terminate any existing tax

treaties;

vi. Divert non-essential economic assistance, impose other non-tax sanctions and

cease political, economic and other ties and impose sanctions unilaterally.

96 Ibid.
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CHAPTER 4: REGIONAL RESPONSE TO FATF and OECD

DEMANDS.

The regional response to the FATF and OECD demands can be traced back to the

Honiara Declaration 1992. Money laundering was being acknowledged and the regional

leaders called for unity in combating money laundering. The leaders however expressed

concerns that the FATF and OECD unfairly treated the Pacific Island Countries in their

initiatives and that the needs of the Island economies were not being reflected. Funding

and projects were made available by the South Pacific Forum Secretariat and Asia Pacific

Group on Money Laundering to assist in drafting and implementing legislation to combat

money laundering and unfair tax practices. The establishment of regional financial

supervisory authorities were also studied and considered for their establishment.

I. LAW ENFORCEMENT

A. HONIARA DECLARATION.

Not all the Pacific Islands are members of the Financial Action Task Force (FATF)

however the need for uniformity and a coordinated approach to tackle transnational crime

despite differing legal systems, language and culture was well realized regionally.97

The Declaration by the South Pacific Forum on Law Enforcement Cooperation in

Honiara, Solomon Islands on July 1992 ("Honiara Declaration") echoed the concerns of

Pacific Forum leaders that "an adverse law enforcement environment could threaten the

sovereignty, security and economic integrity of Forum members and jeopardize economic

and social development…..and the potential impact on transnational crime was a matter

of increasing concern to regional states and enforcement agencies". The Honiara

Declaration recognized 'mutual assistance in criminal matters', 'forfeiture of Proceeds of

crime' and 'Extradition' as vital in the regions concerted effort to combat money

97 Tunidau Kevueli" Current Situation and countermeasures against money laundering" 117 Intenational
Participants papers UNAFEI Resource Material No.58 source: http://www.unafei.org/pdf/58-29.pdf. Last
accessed 12/8/04.
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laundering and other transnational crime. Mutual assistance in criminal matters 'would

enhance corporation between their courts, prosecution authorities and law enforcement

agencies'.

Forfeiture of the proceeds of crime enables the proceeds and instrumentalities of crime to

be traced, frozen and seized. To attain this there is 'a need to regulate banking and other

financial services to reduce the possible manipulation of these services to launder the

proceeds of crime'. A proper regulation of the banking system would ensure that bank

secrecy laws cannot be used as a shield for the laundering of criminal profits nor to

obstruct the operation of mutual assistance arrangements.

The Honiara Declaration also recognizes the need for the Forum countries to review

extradition arrangements within the region. Steps are to be taken to modify extradition

legislation in line with the United Nation's Model Treaty on Extradition or on the current

London Scheme for the Rendition of Fugitive Offenders within the commonwealth.

B. LEGISLATIVE DRAFTING ASSISTANCE.

To achieve the legal objectives of the Honiara Declaration on Law Enforcement

Cooperation to combat transnational crime in the Pacific, the Forum Secretariat Political

and International Affairs Division provided funding assistance in legislative drafting to

ratify the 1988 UN Convention Against Illicit Trafficking in Narcotic Drugs and

Psychotropic substances. In addition the Forum Secretariat also provided legislative

drafting assistance to some Pacific Island countries who do not have the expertise or their

expertise are overburdened. The Secretariat also provided law enforcement assistance and

travel to assist the Pacific Island countries to have access to international and regional

law enforcement expertise and to develop international contacts for information exchange

on management and technical issues.98 These funding assistances are available both for

short and long terms for the Island nations.

98 Political and International Affairs Division Funding assistance. Source http://www.forumsec.org. Last
accessed August 20,2004.
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C. ASIA PACIFIC GROUP (APG) TECHNICAL ASSISTANCE AND TRAINING

The APG concentrates its technical assistance and training needs to three key areas; to

raise awareness, provide technical support and training. It assists in developing

awareness of money laundering activities and offences, the environment in which they

are committed, and their financial and economic implications. Secondly, it provides

expert advice and assistance in the establishment of an effective legislative, financial and

regulatory, and law enforcement framework to counter money laundering and lastly to

enhance the professional skills of personal in the legal, financial regulatory and law

enforcement sectors of the member jurisdictions.99

The APG Secretariat also offered technical assistance and projects to Pacific Island

Nations either co-funding with the Asian Development Bank (ADB) and the International

Monetary Fund (IMF) or as the implementing agency for the ADB and IMF.100

D. ASIA DEVELOPMENT BANK (ABD) PROJECTS.

The ADB projects, and APG as the implementing agency aims to identify institutional

and regulatory reforms in accordance with international standards in money laundering. It

also aims to develop comprehensive manual on countering money laundering and the

financing of terrorism and develop regional action plans to promote cooperation to

counter money laundering. In addition to that it fund and arrange high-level conference

and training workshops or seminars and assist the APG to establish an on-line database

for money laundering.101

E. INTERNATIONAL MONETARY FUND (IMF) PROJECTS.

The legal department of the International Monetary Fund also provides technical

assistance in establishing domestic Financial Intelligence Units (FIU) in the Pacific

99 A P G 'Technica l Assis tance and Tra in ing ' source ht tp: / /www.apgml.org/content / technical_training. jsp.
Last accessed 23/4/04.
100 APG 'Technical Assistance and Training-Regional Projects', source
http://www.apgml.org/content/regional_projects.jsp. Last accessed 23/4/04.
101 Ibid.
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Islands102 and studying the feasibility of establishing a regional FIU. The Project is

provided in cooperation with the Pacific Island Forum Secretariat, the APG and the

United Nations Global Program against Money Laundering.103

The project's four main goals are, the enactment of domestic anti-money laundering

legislations and provide for the establishment of the Financial Intelligence Units.

Secondly, to adopt operational policies for the domestic FIU's. Thirdly, to develop

practical establishment and ongoing operation of domestic FIU's and lastly the feasibility

study into the establishment of a Pacific Regional FIU.104

To achieve these goals the Pacific Islands Forum Secretariat, and the APG Secretariat

have agreed to establish a Coordinating Office for the Participating Countries Anti-

Money Laundering Initiative (COAMLI). This is considered to be the best way to

implement the decisions by the Pacific Island Forum Leaders on FIU's and to coordinate

maximum support and resources to the initiative. The setting up COAMLI recognizes the

complementary roles and the established close working relationship between the Pacific

Island Forum Secretariat and the APG Secretariat in this area.105

II. ESTABLISHMENT OF REGIONAL INSTITUTIONS

A. ASIA PACIFIC GROUP IN MONEY LAUNDERING (APG)

The Asia Pacific Group on Money Laundering was established on 27 February 1997 as a

secretariat for the Asia/Pacific Group on Money Laundering. It is a voluntary and co-

operative organization and derives its mandate by consensus of its members. It was

established not as a result of any international treaty or any part of an international

organization. The Pacific Island countries which are among the 28 members of this

102 Cook Islands, Fiji, Kiribati , Nauru , Niue , Vanua tu and Samoa are the Pacific Island Countries under this
project.
103 IMF Project Description, source
http://www.apgml.org/Index_files/IMF_PROJECT_DESCRIPTION.doc. Last 12/5/04.
104 Ibid.
105 Ibid.
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organization include Cook Islands, Fiji, Marshall Islands, Niue, Samoa, Palau and

Vanuatu.106

The APG is governed by "Terms of References" with which the member countries

agreed, drafted and adopted. The Original terms of reference were adopted in Bangkok,

Thailand on February 1997 when the first APG meeting was held. The terms of

references then were continuously revised and approved by the APG members at each

annual general meeting.107

The APG embraces money laundering as a significant international issue, which requires

global response. In addition it acknowledge the UN Security Council's resolution on

dealing with terrorist financing, the FATF 40 recommendations on money laundering and

the 8 FATF recommendations on terrorist financing.108

1. APG Purpose.

The main purpose of establishing the APG was to facilitate the adoption, implementation

and enforcement of internationally accepted anti-money laundering standards as set out

by the FATF 40 Recommendations. It was set up to assist jurisdictions in the region to

enact and implement systems to combat money laundering. To achieve its purpose it put

up strategic plans with goals from developing better understanding of Money laundering,

awareness on the impact of money laundering, developing measures to address Money

laundering issues, and facilitate and coordinate technical assistance.109

B. REGIONAL AND DOMESTIC FINANCIAL INTELLIGENCE UNITS.

In 2000, the Forum Leaders recognised the importance of information and intelligence

sharing among its members and welcomed the proposal for the establishment of a Project

Office within the Forum Secretariat whose main function would be to work on the details

106 'Asia/Pacific Group on Money Laundering; Terms of Reference', As amended at the Fifth APG Annual
Meeting, June 2002.
http://www.apgml.org/index_files/ann_meet_doc_2002_Public/doc/APG_TOR2002.doc. Last accessed
26th August 2004.
107 The second revision was adopted at Tokyo March 1998, the third Revision at Manila, August 1999,
fourth at Sydney June 2000, fifth Kuala Lumpur May 2001, Brisbane June 2002.
108 Above n. 108.
109 APG: APG Strategic Plan July 2001-June 2004 found on website
http://www.apgml.org/index_files/ann_meet_doc_2002_public/doc/strat_plan4_revised.doc. Last accessed
12/6/04.
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of the establishment of a regional financial intelligence information sharing facility as

well as assist in the establishment of domestic financial intelligence units within Forum

member countries.110

C. PACIFIC ISLANDS PRUDENTIAL REGULATION AND SUPERVISION

INITIATIVE (PIPRSI).

Given the severe financial and human resource constraints, in the Pacific Islands it is

quite costly to establish and maintain financial supervisory authorities, as the

OECD/FATF initiatives require therefore it is important to exploit the scope for

cooperation and coordination among the Island states. This has lead to the establishment

of PIPRSI beginning under the Declaration on Cooperation.

1. Declaration on Cooperation.
In 2000, governors of the central banks and reputable financial institutions of the Forum

Island countries made a declaration on cooperation on soundness of financial sectors in

the region. The declaration acknowledged the establishment, adoption and

implementation of sound principles and practices for financial stability as a key

requirement for steady and sustainable economic development. They expressed their

intention to strengthen cooperation and coordination in the financial sector regulation and

supervision between Pacific Island countries.111

To eventuate this intention, the Pacific Islands Prudential Regulation and Supervision

Initiative (PIPRSI) was established. The immediate objective of the Initiative was to

establish a process of consultation and cooperation in regulatory and supervisory matters

in the region. This should eventually lead to exchange of information on prudential

aspects of financial sector operations, a joint assessment of the strengths and weaknesses

110 South Pacific Forum Secretariat Offshore Financial Centre Issues (2001) PIFS (01) FEMC.08
Forum economic ministers meeting Rarotonga, Cook Islands 19-20 June 2001 session 2 paper.

Klaus-Walter Riechel Cooperation In Financial Sector Regulation And Supervision The Case Of
Pacific Island Countries (2000) SPFS(00)FEMN. 13 Forum Economic Ministers Meeting Alofi, Niue 4 -5
July 2000 session 1 background document.
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of existing prudential regulation and supervision, and the related design of remedial

actions. The initiative move to accept internationally accepted norms on effective

banking supervision and other best practices guidelines for financial sector and

soundness.112

The establishment of the Pacific Islands Prudential Regulation and Supervision Initiative

(PIPRSI) therefore constitutes a promising start though it needs to be made operational

with the introduction of practical steps that strengthen local capacity and exploit

economies of scale.

III: SOUTH PACIFIC FORUM LEADER'S CONCERNS.

A. UNEQUAL TREATMENT.

It was felt by the Pacific Economic Ministers Meeting in 2000 that the OECD blurring

the distinction between the tax evasion and tax avoidance was designed to facilitate

"fishing expeditions" and to seek financial centers located in the small and developing

countries to disclose information's in cases where there was no evidence of criminality. It

was viewed by the ministers that the way OECD is enforcing its work on harmful tax

competition is unsatisfactory to the Forum Island Countries.113

The meeting also expressed great concern over the FATF's list of Non-Cooperative

Countries and Territories. This is because the initial compilation of the NCCT was flawed

as countries implicated in money laundering were also participated in the judging

process. The approach taken by FATF therefore failed to evaluate and report on all

named jurisdictions contemporaneously.114

The ministers considered by the end of that meeting two issues (FATF combat on money

laundering and OECD harmful tax initiatives) with the following outcome:115

"Ministers recognised the threat to the region posed by money laundering and other

illegal financial activities. The Response of the Commonwealth Secretariat to the OECD

Initiative on Harmful Tax Competition and the FATF list of Non-Cooperative countries

1 1 2 Ibid.

113 Forum Secretariat "Harmful Tax Competition and Money Laundering" (2000) SPFS (00) FEMN.32.
114 Ibid.
115 Ibid.
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were noted. The Forum was directed to work closely with the commonwealth secretariat

on these two issues with a view to:

(I) Seeking a workable balance in the regulation of offshore banking that represent the

interest of both developing and developed countries; and

(ii) Encouraging the different international bodies involved to avoid duplication in their work

and to use the same standards for assessing compliance with international norms.

It was agreed in this meeting that the region further strengthen its commitment to implement the
legislative priorities of the Honiara Declaration and the relevant Financial Action Task Force
recommendations and to develop modalities for financial intelligence sharing."

B. A CALL FOR SOLIDARITY FOR AN EQUAL TREATMENT.

By 2003 the Forum Economic leaders still expressed concerns regarding the OECD's

harmful tax initiatives and called for regional solidarity in responding to the initiatives

while acknowledging that most of the initiatives have been addressed both at national and

regional level. They emphasised that these standards and initiatives were promoted by

OECD and FATF with which the FIC's are not members to them. They urged the OECD

to ensure equitable treatment of all nations through creation of a level playing field, to

include all affected nations in future meetings of the Global Tax Forum, and to act on the

commitment to provide technical assistance to the Pacific116. The leaders acknowledged

various assistance that are available and requested the Secretariat, in collaboration with

other relevant organizations in the region to provide a workshop on banking related

initiatives of international organizations and their implications for FIC's.117

C. REGIONAL STATEMENT ON OECD HARMFUL TAX INITIATIVE.

At the Forum Economic Minister Meeting in 2001 the Ministers, endorsed the Forum

Secretariat's work in support of Forum Island Countries in their discussions with the

116 Forum Secretariat: 'Trends & developments' Publications of the Pacific Islands Forum Secretariate.,
Suva, Fiji (2003).
117 Ibid.
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OECD on their Harmful Tax Competition Initiative, with the objective of reaching an

outcome which recognises the needs of both developing and developed nations.118

The Ministers also adopted a regional position statement to the OECD's Harmful Tax

Competition Initiative. The regional statement inter-alia provided that:119

• "All nations have the right to compete in the international financial markets through
provisions of both onshore and offshore financial services. Basic standards as imposed by
OECD must not compromise the rights of the countries to these services.

• The OECD's Harmful tax initiative is forcing jurisdictions to choose between either
committing to the initiative (so suffering possible and immediate to long-term loss of
economic activity through the loss of offshore sector clients) or not providing a
commitment and suffering loss of economic activity through the imposition of defensive
measures by the OECD members. The result greater reliance on development assistance.

• FIC has been treated unfavorably in terms of standard expected between the FIC and
OECD offshore financial centres. The Benefits are one-sided for the OECD members
only.

• The OECD should compensate the lose of business the FIC has incurred.
• The negotiations should follow that of the Barbados plan with creation of joint working

group that promotes effective, inclusive multilateral dialogue on the harmful tax issues.
• The OECD must allow a consultative and inclusive process that allows a mutually

acceptable outcome, that can be implemented both with the OECD and non-OECD
members.

• The OECD must undertake same level of constructive dialogue with the non-OECD
members as they undertook amongst themselves.

• The OECD should adopt appropriate measures within their own Jurisdictions to
counteract the erosion of their tax base.

• The OECD needs to recognise the resource and capacity demands being placed on the
FIC listed nations to fully participate in dialogue."

D. PACIFIC ISLAND COUNTRIES STATEMENTS TO OECD.

The responses the Pacific Island states (PIS) gave to the OECD were almost on the terms

as demanded by the OECD. Samoa, Niue, Nauru, Cook Islands and Vanuatu made it very

clear to the OECD of the following commitment on Effective Exchange of information

and Transparency.120

118Pacific islands forum secretariat: International tax and investment issues (2002) PIFS (02) femv.08
Forum Economic Ministers meeting port villa, Vanuatu July 2002.

119 Pacific Island Forum Secretariat: Regional Position Statement-Pacific Island Forum Secretariat in
Offshore Financial Centre Issues (2001) SPFS (01) FEMC.08 Forum Economic Ministers Meeting,
Rarotonga, Cook Islands.

11pril 2002, Letter of Prime Minister of
Cook Islands to the OECD Secretary General dated 22 March 2002, Letter of Prime Minister of Western
Samoa to OECD secretary General dated 9 April 2002, Letter of Minister for finance of Republic of
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"Effective Exchange Of Information

1. Agrees to the effective exchange of information for criminal tax matters, which shall
become effective for the first tax year after 31 December 2003. For civil tax matters
to become effective from the first tax year 31 December 2005. Such exchanges will
be done under negotiated tax information exchange agreements that require the
effective exchange of information for specific tax matters pursuant to a specific
request. The tax information agreements will defiant the tax matters covered and
include protections against unauthorized disclosures, unauthorized use of information
and fishing expeditions.

2. For information requiring investigation and prosecution of criminal tax matters,
information shall be provided without the requirement that the conduct being
investigated must constitute a crime in the Pacific Island States. Such information
may however, not provided where the party requesting it cannot, under its own laws
for purposes of enforcing its own tax laws, obtain such information.

3. For information required in civil tax matters, the absence of Pacific Island States tax
interest in the case or in obtaining the information shall not be a bar to the provision
of such information. Such information however cannot be provided if the country
requesting it done so purposely to enforce its own laws.

4. Costs to be determined on the capacity and volume of work required.

Transparency.

1. Will ensure that information on beneficial ownership of companies, partnership and
other legal entities and on trustees and beneficiaries of trusts established in PIS are
available to OECD tax or regulatory authorities. These include companies and other
entities having a place of business in PIS provided the informations are present with
the PIS jurisdiction. These are subject to the exchange agreements referred to above.

2. Subject to de minimis and other exceptions to be developed together with the OECD
and other committed jurisdictions, PIS agrees to require financial accounts to be kept
by companies, partnership, trusts and other legal entities established or having a place
of business in PIS. The requirement of audit accounts will follow accepted
international standards.

3. The PIS agrees that their tax or regulatory authorities, or such other authority as it
may designate, will have access to bank information.

Vanuatu to OECD secretary General dated 7 May 2003, Letter of President of the Republic of Nauru to
OECD secretary General dated 3 December 2003. (Confidential letters, authentic copy of the documents
with the author).
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That they all agreed to the principles of Transparency and effective exchange of

information's that OECD demands but stated that:121

1. That they be removed from the OECD list of Uncooperative Tax Havens.

2. That they will not be subject to any framework of coordinated defensive measures by
the OECD member states.

3. Sovereignty, economic interest and fiscal autonomy will be protected whilst
negotiating with the OECD.

4. Discussions in the international forum will be on Equal basis and on internationally
accepted implementation standards.

5. Approvals of the laws are subject to the Parliament.

6. Assistance should be given to make necessary laws.

7. That OECD recommendation and reports abide the member countries themselves.

8. Discussions on bilateral and multilateral terms.

9. Fair tax competition is not to be discouraged.

The PIS will ensure that no new taxation regime or practice is introduced that fails to

comply with the principles of transparency and effective exchange of information and no

existing taxation regime or practice is modified in such a way that, after the modification,

it would not comply with the principles of transparency and effective exchange of

information."

The countries above expressed grave concerns that making such commitment will have

an adverse impact on their small and fragile economies. Such commitments are made in

the hope that the OECD may be responsive to the long-term development needs of the

fragile small economies. Nauru was the last to response and the last to be removed from

the OECD blacklist122 after it committed itself to the principles of transparency and

effective exchange of information.

121 Ibid.
122 Nauru Removed from OECD list, Island business magazine 2004 January issue p. 12.
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Chapter 5: ANALYSIS OF FATF and OECD DEMANDS.

This chapter will analyse the OECD and FATF initiatives and demands in light of

international law rules and principles and the implications of the responses that the

Pacific Island nations have faced by submitting to these two organisations.

I. LEGAL ANALYSIS

A. POSSIBLE OBLIGATIONS UNDER OECD AND FATF MANDATES.

The OECD and FATF can impose their initiatives and demands upon the Pacific Island

States (PIS) under the principles of Consent, Coincidence, and Consensus. Consent and

Consensus123 correspond with the traditional divisions of sources of law under treaties

and customs as they are identified in Article 38(1) of the Statute of the International

Court of Justice (I.C.J.). Coincidence refers to the possibility that obligations under

parallel instruments might exist or that behavior of the Object State might estop them

from complaining.124

1. Consent

Consent embodies the traditional concept that a state can agree to create obligations to

another state. An international agreement is "an agreement between two or more states or

international organizations that is intended to be legally binding and is governed by

international law."125 Such an agreement creates obligations binding between the parties

under international law. An agreement enters into force once the parties have expressed

their consent to be bound. A state's consent to be bound by an international agreement

may be expressed in a number of ways including signature, exchange of instruments,

These terms are loosely used for this paper. Consensus actually could b e broader than cus tom so far as to include
general principles, but this Article limits the analysis to custom.
124 Above n.11.
125 Restatement (Third) of the Law of Foreign Relations Law s 301 (1986).
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ratification, acceptance, approval, accession, or by any other means agreed upon.126 But

absent such consent, there exists no agreement and, therefore, a state would not be bound.

In the Pacific Island Forum Leaders Meetings there is no apparent evidence that the

leaders consented directly or approved the 25 criteria or the FATF 40 recommendations.

Therefore, there is no basis at all for the FATF to allege that the Pacific Island Countries

have agreed to be bound by the criteria and recommendations. The Pacific Forum

Leaders, in fact, specifically criticise the implementation of these criterias based on the

fact that they were made unilaterally by the FATF and there was no input by the Pacific

Island Countries. On the same footing, the Island leaders have not directly consented to

the 4 harmful tax criteria/initiative by the OECD. None of the concerned Pacific

Countries are also members of the OECD to oblige them under principles of compliance.

2. Coincidence

Coincidence127 in this context, is an obligation incurred either through parallel

agreements or through unilateral declarations. The FATF and OECD may argue that

Pacific Island States, have expressed intent in some other forums, to perform in a manner

that parallels the expectations contained in one of the respective initiatives, hence would

be estopped from claiming freedom from compliance with that parallel obligation.

The general rule is that international agreements do not create obligations to third party

states.128 Thus, when a state consents to obligations under an agreement, that state is not

obligated to states that were not parties to that agreement. Where Pacific Island States

however, have consented to obligations that are parallel to those demanded by OECD and

FATF, the PIC's would no longer be third parties to the OECD and the FATF demands

and initiatives.129 The parallel obligations are derived from a number of sources. The

most relevant ones included the United Nations Convention Against Illicit Traffic in

Narcotic Drugs and Psychotropic Substances Connected to Illicit Drug Trafficking, the

126127Ibid.
7 Coincidence is actually jus t a re-categorization of some traditional sources.

128 Vienna Convention on the Law of Treaties, art. 34.
129 That is true so far as the O E C D or F A T F member state which is invoking sanctions is privy to the parallel
instrument.
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Model Regulations Concerning Laundering Offences Connected to Illicit Drug

Trafficking, the Council of Europe's Convention on Laundering, Search and Confiscation

of the Proceeds from Crime, and membership in the Egmont Group and Unilateral

declarations including the statements of states in regional bodies that demonstrate their

intent to be bound by the Forty Recommendations.130 Cook Islands, Marshall Islands,

Nauru and Niue are not members of the any of conventions above therefore they cannot

be bound by the Convention and any parallel obligation arising from them.

B. LEGAL STATUS OF POLITICAL COMMITMENTS TO OECD.

The Pacific Island nations made unilateral political commitments at the highest level of

government, through their Heads of state, Presidents and Prime Ministers. The legal

implication of such commitment is important for a nation's obligation as far as the

international law is concerned. Under the international customary law, declarations made

by way of unilateral acts, concerning legal or factual situations, may have the effect of

creating legal obligations as long as the declaration is specific. When a State makes a

declaration and intended to become bound by its terms, that intention confers on the

declaration the character of a legal undertaking, and the state become bound by its terms.

Such declaration or commitment will bind the state even though it is not made within the

context of international negotiations.131

In the International Court of Justice Nuclear tests cases132 in the Pacific, Australia and

New Zealand claimed before the International Court of Justice (I.C.J.) with regards to the

atmospheric nuclear tests France undertook in the Pacific. Whilst the matter was before

the court the President of France made a declaration to the following effect.

"The Office of the President of the Republic takes this opportunity of stating that in view

of the stage reached in carrying out the French nuclear defence programme France will

be in a position to pass on to the stage of underground explosions as soon as the series of

tests planned for this summer is completed."

A copy of the communiqué was transmitted to Australian and New Zealand authorities

130 Above n.11.
131Above n.24 at 572.
132 Australia v. France; New Zealand v. France [1974] ICJ 253,457.
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and was also addressed during the UN General Assembly. The Court held that, France

had indicated its intention not to hold any further atmospheric tests in the South Pacific

after its 1974 series of tests. The Court further found that the French government had

undertaken an obligation, the precise nature and limits of which must be understood in

accordance with the actual terms in which they have publicly expressed. To enable it to

deduce the legal implications of the unilateral statements, the Court looked into the actual

substance of the statement and from the circumstances surrounding their release. The

validity of the statements were considered within the general framework of the security

of international intercourse, and the confidence and trust, which are so essential in the

relations among states. The statements of the French President and the members of the

French government acting under his authority therefore constituted a whole and were

held to constitute an engagement of the state. In another matter before the international

Court of Justice in the case of Denmark v. Norway,133 the court held that the declaration

of the Norwegian Minister for foreign affairs "I told the Danish Minister today that

Norwegian government would not make any difficulty in the settlement of this questions",

in response to Danish request that Norway should not interfere with Danish plans

concerning Greenland was held to be binding upon Norway.

In light of the above-mentioned decisions of the International Court of Justice, prima

facie, the political commitments made by the Heads of State and authorized government

ministers, are binding upon the countries under the international law and this applies

equally to PIS. Though such commitments are not equivalent to treaty-like arrangements,

the underlying rationale that governs their creation and performance are based on the

principle of good faith, similar to the performance of treaty obligations.134 Those

commitments made however do not express that Pacific Island States wish to become

bound by the OECD harmful tax initiatives, rather they were made conditional to counter

demands being made to the OECD.

The Court's decision however did not explore how such declarations were reached.

Presuming that there was intention to be bound, one has to consider how such intention or

declarations were taken. If they were taken under coercion or undue influence, or in

133 (1933) P.C.I.J Reports, Series A/B, No.53.
134 Above n. 139.
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violation of international law itself, the declaration/commitment themselves should not

stand under international law. It is vital therefore to look into the circumstances leading

into the making of those declarations and their status under international law. Further in

this chapter, we will discuss those laws that were assumingly violated when making those

commitments. In particular consideration will be given on the sovereign right to

determine economic development, the use of sanctions and coercion, treaty making

powers and other related international obligations under international law.

C. LEGAL STATUS OF THE FATF FORTY RECOMMENDATIONS.

The Forty Recommendations were not promulgated as binding obligations, and therefore,

it is difficult to argue that states endorsing them demonstrate intent to be bound by them.

As Professor William Gilmore explains:

"the 1990 report admits 'the minimal standard we recommend can be viewed as rather

ambitious'. It should also be stressed that, following normal international practice, these

recommendations have no binding force as a matter of international law; customary or

conventional. "135

The FATF is not a permanent international organization nor is it a body managing a

legally binding convention. Inherent in the title "The Forty Recommendations" is the

concept that the goals therein are recommended, not obligatory. The FATF, when

describing the Forty Recommendations, confirms this. The FATF website explicitly says

that the Recommendations are "not a binding international convention, "136 and that the

commitment of its members to them is "a firm political commitment, "137 not a legal

commitment.

1. Legal status of unilateral commitments to FATF Recommendations.

Pacific leaders may not have made unilateral commitments to the FATF, however,

regional bodies like APG which Cook Islands, Marshall Islands, Fiji, Niue, Samoa, Palau

and Vanuatu are full members indicated unilateral support for the FATF through their

statement of references. As earlier stated, unilateral declarations can bind the Object

5 William C. Gilmore, Dirty Money: 'The Evolution of Money Laundering Countermeasures 80 ' (2d ed. 1999)
136 FATF, More About the FATF and Its Work, at http://www.oecd.org/fatf/About-FATF_en.htm
137 FATF, 'Basic Facts About Money Laundering: What are the Forty Recommendations' , source
http://www.oecd.org./fatf/MLaundering_en.htm. Last accessed 23/7/04.
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States through estoppel. The most obvious source of estoppel obligations are those

statements by States in regional bodies, which demonstrate their intent to be bound by the

Forty Recommendations.138

The use of these statements to identify intent to be bound, however, has several obstacles.

First, the Forty Recommendations were not promulgated as binding obligations.

Secondly, although the regional organizations generally demonstrate a desire to promote

these policies, this desire does not manifest itself as an intent to be bound. Thirdly,

because the endorsement by the Object States of the Forty Recommendations preceded

the promulgation of the 25 Criteria, it cannot operate as an endorsement of the 25

Criteria. Finally, since the Object States have expressly consented to mutual evaluations

as a means to assess compliance, there is minimal basis to argue that they intended to

consent to evaluation by the FATF.139

D. VAGUE THREAT OF SANCTIONS.

The threat of sanctions is problematic in several ways. The most significant problem is

that while sanctions are threatened for non-compliance with certain "standards," only the

vaguest attempt has been made to define what those standards might be, and no attempt

has been made to identify any source of obligation which would require—as opposed to

encourage compliance. The FATF lists a number of standards "for instance"140 but does

not clearly define what requirements actually are standard in the international context.

Moreover, the OECD, in a self-referential manner, demands compliance with its own

standards but identifies no source, outside itself, which would make them obligatory

standards.141

138 Above n.11.
139140 Ibid.

FATF, Review to Identify Non-Cooperative Countries or Territories: Increasing the Worldwide Effectiveness of
Anti-Money Laundering Measures 17 n.5, at http://www.oecd.org/fatf/pdf/NCCT2000_en.pdf (June 22, 2000) (citing
"those [standards] established by the Basle Committee on Banking Supervision, the International Organisation of
Securities Commissions, the International Association of Insurance Supervisors, the International Accounting
Standards Committee and the FATF")(emphasis added).
141 Above n.11.
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II. VIOLATION OF INTERNATIONAL LAWS

A. SOURCES OF INTERNATIONAL LA W.

An issue which is important to analyse is the obligation created by the OECD and FATF

demands. Under international law practices, if a norm or practice becomes customary

practice for countries, it becomes an international customary law, therefore capable of

creating legal obligations upon international personalities. International relations between

sovereign states are done in accordance with the international law. The statute

establishing the International Court of Justice, clearly states the sources of international

law. Article 38 provides that the court will have to apply the following in determining

international disputes

(e) International conventions, whether general or particular, establishing rules
expressly recognised by the contesting states.

(f) International custom, as evidence of a general practice accepted as law,
(g) The general principles recognised by civilized nations
(h) Judicial decisions and the teachings of the most highly qualified publicists of various

nations, as subsidiary means for the determination of the rules of law.

To date the demands of the OECD and FATF do not come under any convention

whereby Pacific Island States are members, neither is there international judicial

decisions prescribing the demands as binding international law rules. On the same

footing, there is no evidence to suggest that countries practicing the principles imposed

upon by the two organisations is by means of compliance, other than being forced upon

them. Further, there is no strong and hard evidence that it is an established jurisprudence

that the OECD and FATF prescribed rules is now part of international law. Essentially,

the demands do not carry the force of international law and lacks legitimacy especially

for Pacific Island States.

B. BASIC RIGHT TO DETERMINE ECONOMY

The International Covenant on Civil and Political Rights 1966 provides that all people

have the right of self-determination and by virtue of that right freely determine their
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political status and pursue their economic, social and cultural development.142 It further

calls on the parties to the Convention to respect individual's rights to property.143 In

addition the United Nations General Assembly Resolution 2625 (XXV) 1970 on

principles of international law concerning friendly relations and co-operations among

states in accordance with the Charter of the United Nations proclaims the principle of

equal rights and self-determination of peoples enshrined in the Charter. It proclaims that

all people have the right freely to determine, without external interference, their political

status and to pursue their economic, social and cultural development, and every State has

the duty to respect this right in accordance with the UN Charter.

The nature of the FATF criteria and recommendations are such that can only be

implemented domestically which can possibly interfere with a country's right to freely

pursue their economic development. What amounts to external interference may be

debatable, but beyond debate is the fact that an ultimatum from a foreign organisation to

a government to comply with certain demands or suffer consequences is plain

interference.

C. SOVEREIGN EQUALITY.

The preamble of the United Nations Charter endorses that the people of the United

Nations are determined to reaffirm fundamental human rights, in dignity and worth of

human person, in equal rights of men and women and of nations large and small, and

establish forthwith conditions whereby justice and respect for obligations arising from

treaties and other sources of international law can be maintained and to promote social

progress and better standards of life in larger freedom. The very foundation of the

organisation is the principle of the Sovereign Equality of all its members.144 The UN

General Assembly in Resolution 2625 (XXV) solely proclaimed the principle of

Sovereign Equality in the following terms, "All states enjoy the sovereign equality.

"They have equal rights and duties and are equal members of the international

community, notwithstanding difference of an economic, social, political and other

142 Article 1.
143 Art 2.
144 Art 2(1).
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nature."

In particular, sovereign equality means States are juridically equal and each State enjoys

the rights inherent in full sovereignty. Each State has the duty to respect the personality

of other States, the territorial integrity and political independence of the State as

inviolable. Each State has the right freely to choose and develop its political, social,

economic and cultural systems and each State has the duty to comply fully and in good

faith with its international obligations and to live in peace with other States. The

Resolution constitutes international law and entails all States to strictly observe and on

that basis to develop mutual relations among nations.145

The principle of sovereignty, in general, is a basic foundation of relations between

nations and is a basic necessity to a definition of independent statehood. Almost all

international relations are bound up with independent states146. It remains a point of

departure in most questions that concerns international relations. Beyond this, as the

International Court of Justice re-emphasized in the Corfu Channel (merits) case (1949)

ICJ Reports p.35 "in between independent states, respect of territorial sovereignty is an

essential foundation of international relations". The Pacific Island Forum made the

regional position clear that all nations have the right to compete in the international

financial markets, through the provision of both onshore and offshore financial services.

The offshore financial centers offer financial planning services that legally meet the

needs of business and individuals. Basic standards are ensured to be kept but in a way

which does not compromise the right of countries to provide these services.147 The

Pacific Islands States (PIS) position hence is a re-instatement of what is expected and

allowed under normal rules of international law.

States in exercising their independence under the international law is the exercise of right

therein, to the exclusion of other states, the functions of a state.148 This has been the result

of development of national organisation of states over few centuries, and as a corollary,

the development of international law. This principle is known as exclusive competence of

145 Declaration 3.
146 G Schwarzenberger. International Law as Applied by the International Courts and Tribunals: 1 1957,
115.
147 Pacific Island Forum Secretariat Press Talks on Harmful fax competition Press statement 3601 (28 April
2001).
148 Palmas case quoted in Harris DJ Above n.24.
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the state in regard to its territory in such a way as to make it the point of departure in

settling most questions that concerns international law.149 In this context the OECD and

FATF is considered as a collective of states that impose their individual ambitions under

the banner of these two institutions.

The international community comprises of independent states with varying legal systems

and views of international issues. In order to compromise these different perspectives, the

"independent states equality" provides the only practical political and legal working

basis. Only on this footing can a different sovereign states co-exist in the one and same

international society. In this context, the equality of states is the corollary of the co-

existence of the sovereign state.150

Schwarzenberger summarises the concrete meaning of "Equality of states" to that of state

sovereignty in five categories:151

1. "Sovereign states enjoy the maximum on international personality.
2. Their relation to international law can only be that of "direct subjects of

international law".
3. Equality in law between these entities means strict reciprocity of rights and duties

under international customary law and the general principles of law recognised by
the international community and equal freedom in all matters, which are not
regulated by international law.

4. Treaties are presumed to be based on principle of mutuality of rights and obligations.
5. Its sovereign state take part in international conference, the principles of sovereignty

and equality of states finds expression in the rules of unanimity and equality of
votes."

The Political commitments made to OECD were not based on equality of states where

reciprocity rights and duties are exchanged. The Pacific Island Forum Secretariat in the

Forum Economic Ministers Meeting in Vanuatu confirmed this when they stated with

regards to the OECD deadlines:
"While changes to the proposed timing of the initiative introduce, in part, the equality of
treatment of all nations Pacific Island Forum (PIF) members sought, this has not
completely leveled the playing field. There is no allowance for a level playing field
regarding the development of international standards in areas such as exchange of
information- the OECD is developing these in concert with the nations which have made
commitments, to the exclusion of others "152

149 Ibid.
150 Aboven.148at125.
151 Ibid.
152 Above n. 120.
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There are no treaties in existence where a country has the opportunity to draw a line

between the principal of sovereign co-existence. Pacific Island states do not have the

same access to information or commitment to access information from the OECD

member countries. The rights to territorial integrity and political independent are not

followed therefore violating the UN charter and resolutions intended to protect sovereign

equality.

1. Limiting reciprocity

The OECD not only violates the international law in the application of equality of states

but also limits the applications of the principle of reciprocity under international law. It

has denied the Pacific Island nations the option to apply traditional principles of

reciprocity, but it allows its members the discretion to determine whether they will

participate, and to what extent, in any exchange of information. It expects the countries

concerned to abandon the principle of reciprocity as a basis to refuse cooperation. For

example, the 1998 and 2000 Reports says that it is not sufficient for an Off-shore

Financial Centre (OFC) to exchange information concerning criminal tax matters related

to other crimes or concerning tax fraud if that jurisdiction does not assist with collecting

information concerning tax avoidance.153 Implicit in this statement is the expectation that

an OFC must supply information on tax avoidance even where that OFC might not

collect the tax in question or even consider avoidance a crime.

D. COERCION.

Vienna Convention on the Law of Treaties 1969 Article 51 and 52 provides that a treaty

concluded by the use of coercion is void. A treaty does not create either obligations or

rights for a third state without its consent.154 The Oxford English dictionary defined

coerce as persuasion of unwilling person with the threat of force.155 Lord Ramilly defined

coercion as the moment that the person who influences the other does so by the threat of

taking away from that other something he then possesses, or of preventing him from

153 Above n.88.
154 Article 34.
155 Fowler ed The Concise Oxford Dictionary of Current English, 8th edn, Clarendom Press, Oxfordp 218.
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obtaining an advantage he would otherwise have obtained.156 Some members of the

International Law Commission expressed the view that any other forms of pressure, such

as a threat to strangle the economy of a country, falls within the definition of coercion.

The international law commission however, defines coercion in terms of a "threat or use

of force in violation of the principles of the UN Charter" but considered that the precise

scope of the acts covered by this definition should be left to be determined in practice by

interpretation of the relevant provision of the Charter.157 The term force stems it's

definition from history under the League of Nation when the use of military force was

considered valid for all purposes, this has been made clearly illegal under the UN

Charter. The change of the definition and circumstances, will cause nations to resort to

coercing by other means than military that will one day be defined as an illegal act. This

is reflected in Declaration 2 of the United Nations General Assembly Resolution 2131

(1965) as discusses elsewhere in this paper.

It would be submitted that an act of coercion depends on the results that follow or

consequences thereof. Ignorance to the rules of the UN Charter on principles of equality

and sovereign independence is an unfortunate precedent whereby a more bigger and

powerful nations dictates the internal affairs of a state using its economic and resource

advantages. The OECD and FATF demands Pacific Island states that only if they accept

their demands before they can be removed from the NCCT list. Pacific Island states have

no option but to make political commitments and agree to execute tax treaties as defined

by the OECD. The Pacific regional view is that the OECD's harmful tax initiative is

forcing jurisdictions to choose between either committing to the initiative (so suffering

possible and immediate to long-term loss of economic activity through the loss of the

offshore sector clients) or not providing a commitment (and suffering loss of economic

activity through the imposition of defensive measures by OECD members). In either

case, the elements which make offshore financial tools attractive will be removed and so

cause shrinkage or closure of this sector in 'listed' nations. This will have a great impact

to the small nations and damage the integrity of jurisdictions and well-being of the other

countries in the region. The greater result will be heavy reliance on development

156 Ellis V. Barker (1871) 40 L.J Ch 603 at 607.
157 Above n.24 at 614 note 2.
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assistances.158 These may assist in a sudden loss of recognition of the legitimacy of small

states with low public expenditure to use low direct taxes to encourage foreign and local

enterprises and thus overcoming the many constraints other development imposed by the

small size.159 Even the Forum secretariat was clear in it's recommendation that it is the

fear of the sanctions that the forum members will have to meet the FATF demands. The

Forum has urged those members included in the FATF list of Non-Cooperative Countries

to work with FATF to meet the reforms required particularly in the light of sanctions

being imposed".160

In summary, the sanctions imposed by the FATF amounts to coercion and any convention

or treaty entered therein therefore effectively will have to be void under international

treaty law.

E. SANCTIONS.

The United Nations General Assembly resolution 2131 (1965)161 condemns all forms of

interference to affairs of other states directly or indirectly to its political, economic and

cultural elements.162 Declaration number 2 provides:

"2. No state may use or encourage the use of economic, political or any other form of
measures to coerce another state in order to obtain from the subordination of the
exercise of its sovereign rights or to secure from it advantages of any kind. Also no state
shall organize, assist, foment, finance, incite or tolerate subversive, terrorist or armed
activities directed towards the violent overthrow of the regime of another state, or
interfere in civil strife in another state."

The Resolution declared strict observance of these obligations as an essential ingredient

of nations to live in peace with one another and stressed that the practice of any form of

intervention163 not only violates the spirit and letter of the Charter of the United Nations

158 Above n. 149.
159 Article 61(1) of the Republ ic of N a u r u ' s Consti tution vests the power to recommend tax legislation to
the Parl iament and the Parl iament passed a law for tax. Tax can only b e imposed b y law.
160Aboven.120at13.
161 The Resolution was adopted by 109 to 0, with 1 absenteeism.
162 Declaration 1.

Oppenheim defines "Intervention" for this provision as "dictatorial interference by a State in the affairs
of another State for the purpose of maintaining or altering the actual condition of things. Harris noted that
the 1965 Declaration indicates, that it also includes other more subtle, forms of influence or control. He
illustrates this by stating, intervention in the "external affairs" of another state may include a case in which
"State A sought to persuade state B by threats or by other measures amounting to economic coercion not to
enter an association with other states". See Oppenheim, Vol. 1, para.34 quoted in DJ Harris, Above n.24 at
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but also leads to the creation of situations which threaten international peace and

security.164 It endorses the inalienable right of every state to choose its political,

economic, social and cultural systems without interference in any form by another

state.165

The approach with which the OECD and FATF and its member countries thrust their

demands to a Pacific Island nation has been intervening directly into internal political and

economic spheres of a sovereign country. Firstly, they set out what they want

unilaterally; then they assess countries in accordance with their own criteria and create a

list of 'non-cooperating countries and territories'. They publish this list and advice other

countries including their own members to impose sanctions against the non-cooperating

countries and territories unilaterally. When that is complete, they impose deadlines for

countries to make the highest political commitment or enact their domestic legislation or

change any existing legislations to implement their demands. The countries which failed

to implement their demands by the given dead line, will have to face further sanctions.

All these practically have amounted to coercing the countries to submit to their demands.

The FATF and OECD therefore interferes with sovereign country's right to freely

determine their own economy by the use of threat of sanctions to compel compliance.

F. TREATY MAKING POWERS.

The OECD and FATF initiatives requires for treaties to be entered in relation to

information exchanges and requests be done between the two organisation and the PIS.

Article 6 of the Vienna Treaty Convention provides that every state possess the capacity

to conclude treaties. The Convention reflects customary international law in providing

states to make treaties. The capacity to make treaties is, in fact an evidence and attribute

of statehood. According to the International Law Commission's commentary, the term

"state" is used in Article 6 "with the same meaning as in the Charter of the United

p.468.

164 Declaration 4.
165 Declaration 5.
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Nations, the Statute of the Court, the Geneva Convention on Diplomatic Relations; i.e. it

means a State for the purpose of international law.166

The capacity to conclude treaties therefore are restricted to states only and not Public

international organisations. The International Law Commission in its commentary

explained that treaties concluded by international organisations have many special

characteristics and it would complicate and unduly delay the drafting of the Vienna

Convention if an attempt is made to include such an arrangement.167 That is the

arrangement to include public bodies. What the FATF/OECD bureaucrats are doing is

that they assume the treaty making powers which are reserved for sovereign states. Don

McKinnon, the Commonwealth Secretary-General, in a press statement on minute

discussions between OECD and Commonwealth Secretariat states:168

"This minute clearly confirms the suspicion of many that the Fiscal Affairs Committee
(FAC) of OECD not only writes the rules, but wishes to be the prosecutor, judge, jury
and jailor. They are setting themselves up as world's financial policeman. This minute
suggests that the FAC is determined to obstruct genuine political dialogue. It clearly has
the potential to derail the negotiations which lie ahead."

The Pacific Forum Secretariat raised concerns reflecting problems experienced in

discussion of international tax issues with OECD states that; the spillover impacts of

taxation decisions (political, economic and social) have not been adequately reflected or

addressed in the decisions reached by the OECD due to the narrow scope of participation

in such discussions. It stressed, financial support and technical assistance may be needed

to allow effective participation by developing countries."169 The OECD therefore is

clearly conducting initiatives and putting up demands on the assumption that it has the

treaty making power.

166 Above n.24 at 566.
167 Chiu, 'The Capacity of International Organisations to conclude treaties' (1966) quoted in Harris DJ see
above.
168 Commonwealth Secretariat Press Release 01/16,28 February 2001.
169 Above n. 120 at p 12.
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CHAPTER 6: NATIONAL RESPONSE. Republic of Nauru

This chapter discusses the response of the Republic of Nauru to the Demands of the

FATF and OECD, looking at the various reactions and the legal implications of those

demands on the laws of Nauru, especially to its offshore financial center. The responses

from other Pacific island countries also will be mentioned.

I. RESPONSES

A. TELL THEM WHAT THEY WANT APPROACH.

The responses which the Republic of Nauru gave to the FATF and OECD can be

correctly acknowledged as a "Tell them what they want to hear" or "give them what they

want" approach, a type of panic or reactionary approach. Political commitment in the

highest government level was being offered to OECD to avoid sanctions and with the aim

to be removed from the OECD "uncooperative list". In addition Anti-money laundering

legislation was enacted. This has also been the case throughout the Pacific Island states

within the period of 2000 -2003 in reaction to the FATF NCCT list and their sanctions.

Republic of Nauru hence enacted its first Anti -Money Laundering Act in 2001.

B. CRIMINALISA TION OF MONEY LA UNDERING

Across the Pacific, money laundering was criminalized. Cook Islands introduced two

money-laundering bills however, both bills did not introduce customer identification

requirement, nor did they relax the excessive secrecy provisions contrary to the FATF

demands.170 The Marshall Islands also indicated to the FATF that, by the end of October

2000, it would propose an anti-money laundering law, which would introduce

170 'Financial Action Task Force NCCT review 2000' source:
http://www.oecd.org/fatf/PDF/NCCT2000_en.pdf. Last accessed 6/11/03.
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criminalisation of money laundering, customer identification, record keeping and

suspicious transaction reporting system.171 The allegation that a significant number of

Nauru "offshore banks" derive their funds from illicit sources in Russia has caused the

government in tightening its supervision over those "banks". During the FATF review

process, Nauru indicated its intention to consider reforms, which would introduce the

obligation of customer identification and record keeping.172 Niue authorities

acknowledged some of the deficiencies, but they did not indicate any concrete initiatives

to reform the system, hence for Samoa though it had legislated and met all the FATF

recommendations, the FATF still urged the Government of Samoa to fully implement the

enacted law and to strengthen the bank licensing procedure.173

1. Enactment of Anti-Money Laundering laws

The Cook Islands enacted the Money Laundering Prevention Act 2000 in 18 August 2000

and by then had drafted the Money Laundering Prevention Regulations 2000. The Act

addresses the anti-money laundering measures in the financial sector, criminalising

money laundering and international co-operation in money laundering investigations. On

the same note, the Marshall Islands passed the Banking (Amendment) Act 2000 (P.L.

2000-20) on 31 October 2000. The Act addresses the following areas: criminalisation of

money laundering, customer identification for accounts, and reporting of suspicious

transactions.. Niue enacted the Financial Transactions Reporting Act 2000, on 16

November 2000. The new Act addresses requirements dealing with customer

identification, reporting of suspicious transactions and the establishment of an FIU. By

2000, Nauru had not yet communicated to the FATF how it intends to address its

identified deficiencies.174

C. COMMITMENT TO FATF

171 Ibid.
Ibid.172

173 Ibid.
174 'FATF Annual Review of Non-Co-operative Countries and Territories 2002' source:
http://www.oedc.org/fatf/PDF/NCCT2002_en.pdf. Last accessed 6/11/03.
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In June 2003, a Nauru delegation to FATF made formal statements of commitments

assuring the FATF in Tokyo that certain amendments will be done to the Banking and

Corporations Act that will technically curtail the ability to issue licences to offshore

banks activities. On returning from Tokyo, the Head of the delegation, advised the

Attorney General that "These commitments, gave us a broad basis in achieving

consideration for Nauru to be removed from NCCT lists".175 This is a commitment where

Nauru put itself to the FATF, to amend its Banking and Corporation legislations.

D. ABOLISHMENT OF OFFSHORE BANKING CENTRES.

The Offshore Banking Center in Nauru became effectively abolished by the legislative

amendments to the Corporation Act 1972, namely Corporation (Amendment) Act 2003.

This amendment came about after sanctions were being imposed by the FATF. The

provisions of the Corporation (Amendment) Act 2003 nullify all references to offshore

banking licences. "Banking Licences" for the purpose of conducting business effectively

cannot be granted and existing banking licences were revoked within a specific period of

time. The amendment also repealed banking secrecy under the Corporation Act 1972.

Pursuant to these amendments and as follow up actions, Nauru wrote to 140 offshore

banking licencees advising of the revocation of their respective licences.176 Consequently,

there are no offshore banking operations in existence, as of the amendment.

II. ANALYSIS OF ANTI-MONEY LAUNDERING ACT 2003 & POLITICAL

COMMITMENTS.

A. ANTI-MONEY LAUNDERING REGIME.

The Republic of Nauru enacted its first anti-money laundering legislation in 2001, the

Anti-Money Laundering Act 2001. The legislation was amended in the same year with

the Anti-Money Laundering (Amendment) Act 2001. In 2003, the Parliament again passed

175 Letter of the Chief Secretary to Secretary for Justice dated 8 July 2003. (Confidential, authentic copy of
the letter with the author).
176 Letter of the Attorney General of Nauru to Secretary General of OECD dated 4 August 2003 with
regards to removing Nauru from OECD list of NCCT list. (Confidential letters: authenticated copy of the
letter with the author).
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an Anti-Money Laundering Act 2003 and repealed the Anti-Money Laundering Act 2001.

Later in 2003, the Act was again proposed to be amended and such amendment was

passed in February 2004, with the Anti-Money Laundering (Amendment) Act 2004. The

Anti-Money Laundering regime of Nauru therefore rests with the Anti-Money

Laundering Act 2003 including the 2004 amendments.

B. ANTI-MONEY LAUNDERING ACT 2003.

The Anti-Money Laundering Act 2003 makes money laundering an offence.177 An

individual can be charged with an offence of money laundering if he or she attempts,

aids, abet or conspires to commit money laundering.178 If a body corporate or

unincorporated body of persons commits an offence of money laundering, all individuals

including the managers and Directors are responsible so long as they are deemed to have

reasonable knowledge of such a transaction.179 The provisions of the legislation apply to

any Nauruan citizen residing anywhere and all corporations incorporated in Nauru.180

To monitor money laundering and administer the Anti-Money Laundering Act in Nauru,

the legislation established an independent body called the Financial Supervisory

Authority (FISA)181, and also mandates the Director of Public Prosecutions the power to

apply to the court to freeze,182 forfeit,183 track, and monitor properties184 which are

suspected of being connected to money laundering activities.

1. Financial institution's duty.

To enable the FISA and the Director of Public Prosecutions (DPP) to administer and

implement the Anti-Money Laundering Act 2003, the financial institutions are obliged to

keep business transaction records for five years after the termination of that transaction.

They must further be attentive to all suspicious, complex and unusual or large unusual

177 S.3.
178

179

180

181

182

183

184

S. 5.
S.4.
S. 6.
S.7.
S. 15.
S. 16.
S. 17.
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patterns and insignificant periodic transactions which have no apparent or lawful purpose.

Once these kinds of transactions are detected, the financial institution must report such

transaction to FISA within three working days from the date of suspicion. The Financial

Institutions then must permit an authorized person of FISA to enter the premises of the

institution and check the business records of the institution.185

The rule is that from time to time, the institution will have to accept and comply with

guidelines and other requirements given by FISA and must develop and apply internal

policies, procedures to combat money laundering. They must also develop audit functions

and compliance mechanism to evaluate money-laundering policies imposed by FISA.186

Once any report is prepared with regards to combating money laundering, the institution

must not inform anyone except to the Director of Public Prosecutions, Court of

competent jurisdiction or any duly authorized person by law.187

If the financial Institution failed to keep business transactions or failed to report any

business transaction to FISA, the DPP may obtain a search warrant before the court and

conduct a search on the premises of the financial institution or take over the function and

control of the financial institution.188 On the same note, if the financial institution failed

to keep and report to FISA, or fail to permit FISA to enter its premises and fail to destroy

the documents being subject of money laundering suspicious, then FISA can obtain

mandatory injunction to enforce the Financial Institution to rectify the failures.189

2. Know Your Customer Rule

The financial institutions in Nauru are now required to maintain accounts in the name of

the account holder only and the person's identity must be verified by using passports,

birth certificates, drivers' licenses, partnership contracts and incorporation, and other

documents that provide convincing evidence of their legal existence. This applies

particularly when opening new accounts, passbooks or entering fiduciary transactions and

renting of safe deposit boxes. When conducting business relations, official and private

185 S.
186 S
187 S. 9(2).

189 S. 13.

188 S. 11.
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informations are required to initiate business dealings and to perform any other type of

business transactions.190

3. Financial Institution Supervisory Authority

FISA receives reports from the financial institutions and if it considers that an offence of

money laundering is about to or has been committed, refers the report to the DPP.191 If

FISA requires additional information from the report it can enter the premises of the

institution and inspect any business records, ask any questions relating to the records and

copy any part or whole of the records.192 Such further informations acquired by FISA will

be given to the Director of Public Prosecutions if the authority is of the view that an

offence of Money Laundering is about to or has been committed.193 The authority in its

function may compile records, statistics and disseminate the same information to anyone

both in and outside of Nauru,194 without the consent of the owner of the information.

4. Director of Pubic Prosecutions (DPP)

In the current regime, if the DPP and FISA have reasonable grounds in believing that a

person or financial institution is committing, has committed or is about to commit a

money laundering offence, they can obtain an order from the Court that all the relevant

documents that identify, locate or quantify any property and documents necessary for

transfer of the same properties, that are in possession and owned by the person be

surrendered to the Director of Public Prosecutions.195 Likewise they can apply to the

court for order to freeze properties being the subject of money laundering.196

5. International Cooperation

Given the global nature of money laundering, the Anti-Money Laundering Act makes

provision for assistance to be given to any foreign state. The Office of the DPP is the

190

191
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S. 10(1).
S. 8(a)(b).
S. 8©.
S. 8 (d)(e).
S. 8(f).
S. 12.
S. 15(1).
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contact point for such requests. Once such request is received from a foreign state by the

Director of Public Prosecutions, it will execute the request forthwith. In the event that he

cannot execute or delay the execution of such request the DPP must advice its foreign

state of the reasons.197 If the Director execute the request, upon production of such

request to the Court, the DPP can apply for a search warrant to search the premises of the

financial institution.198 On the same request the DPP may also apply to the court for an

Order that any relevant documents be surrendered to the DPP199 or apply to the court to

freeze the properties.200 The request cannot be complied if it is contrary to the

Constitution or to the national interest.201 The DPP may also request information from

other jurisdictions.

II. LEGAL IMPLICATIONS OF ANTI-MONEY LAUNDERING ACT

2003.

A. THE OVERRIDING PROVISION.

Section 34 of the Money Laundering Act 2003 provides that disclosures of information

are deemed to be lawful regardless of any written law to the contrary. Literally, the

provision overrides or impliedly repeals the existence of all provisions of laws that are

contrary to the Anti-Money Laundering legislation. This provision gives the legislation a

higher status among other laws enacted by the Parliament of Nauru.

The Constitution is the highest law of the land and any law inconsistent with the

Constitution is void to the extent of the inconsistency. The Constitution however does

not state which legislation prevails over the other legislation passed by the same

Parliament. The constitution nevertheless under Article 3 (a) gives every person a

fundamental right to the full protection of the law. The term "full protection of the law"

is not defined, however, one factor that cannot be disputed on these terms is that

197 S. 19.
198 S. 20.
199 S.21.
200 S.22.

201 S.24.

80



provisions in all laws whether it be legislation or a common law provision are to be

applied without discrimination to all persons. A very practical example is that, if a

person's information is being disclosed pursuant to the Anti-Money Laundering Act, that

person will obviously enforce his or her right of full protection of the law pursuant to

Article 14(1) of the Constitution to be read along with the secrecy provisions under the

Banking laws or the Corporation laws. The dilemma before the court therefore is to

determine whether the Anti-Money Laundering Act 2003 will prevail over the Banking

and Corporation legislations. It is my view that the court should consider all the existing

legislations in light of the spirit of the Constitution and that the Court cannot ignore other

legislations, which protect certain information and hold that as "the equal protection

before the law". The Anti-Money Laundering Act 2004, section 34, therefore stands to be

inconsistent with Article 3 (a) of the Constitution.

B. IMPLIED REPEAL.

In addition to the inconsistencies that section 34 has with the Constitution, is the question

whether a law can impliedly repeal or denounce a provision in a legislation without

repealing that other provision? Under the Interpretation Act 1971, section 19, provides

for the principles to be applied in construction of provisions of legislations. It calls for a

construction that promotes the general legislative purpose and the one that is consistent

with the international obligations of the government of the Republic of Nauru. In June

2003, Nauru delegation gave assurance to FATF in Tokyo that certain amendments will

be done to the Banking and Corporations Act that will technically curtail the ability to

issue licences to offshore banks activity.202. This is a commitment where Nauru put itself

to the FATF, to amend its Banking and Corporation legislations. These commitments

may be binding under international law and, consists of the international obligations of

the country, however the commitment does not state that Nauru will enact a provision

which will implied repeal of other legislative provisions. If the legislative purpose of

section 34 is to abolish other legislative provisions then the Parliament must amend that

202 Letter of the Chief Secretary to Secretary for Justice dated 8 July 2003. (Confidential, authenticated
copy of the letter with the author).
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other legislative provisions to reflect such purpose. It therefore remains that if a

legislation is not amended, it must be equally applied.203

C. UNCONSTITUTIONAL DEFINITION

As discussed earlier, Anti-Money Laundering Act 2003 of Nauru makes money

laundering an offence.204 Money laundering is defined by section 2 as "engaging, directly

or indirectly, in a transaction that involves property knowing, or having reasonable

grounds from believing that the property is derived or realised, directly or indirectly,

from some form of unlawful activity; or having a duty so to do, without reasonable

excuse failing to take reasonable steps to ascertain whether or not the property is derived

or realised directly or indirectly, from some form of unlawful activity and benefiting

directly or indirectly in a transaction that involves property that is the proceeds of crime."

'Transaction' is defined to include receiving or quitting any proceeds of the disposal of

property, concealing or disguising property (whether by concealing its nature, source,

location, disposition or movement or ownership of any rights with respect to it or

otherwise disposing of or converting the property, bringing into or removing from Nauru

the property, using the property to borrow money, or as security) whether by way of

charge, mortgage, pledge or otherwise.205

The definition of the offence itself is contrary to Article 3 of Constitution, which deals

with the right to enjoyment of property and respect for private life. Section 2(a) makes it

an offence for one to do any transaction that involves property. It simply gives it a very

wide application to all transactions that involve property, and does not state whether the

property is illegally possessed or acquired in order for a person to commit the offence of

money laundering. Even though, the definition is intended for a person who launders

proceeds of illicit money, it may also have an adverse effect on innocent people,

businesses and investors and the nations economy as whole. In other words Section 2(a)

203 Discussion regarding the international obligation created under the international law for unilateral
declaration is discussed elsewhere in this paper.
204 S. 3.
205 S.2.
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prohibits out rightly any person from ever doing business that includes property

irrespective of the legitimacy the transaction or business involved. For the banking sector,

the banker will have to go as far as investigating a person doing banking business in order

to accept his or her investment. This is against all odds of doing business, by threatening

investors. Such draconian definition ignores the very protection offered by the

constitution in defining between private lives of a person to go about his or her life.

Section 2(b) of the definition further makes an offence if a person knows or with

reasonable grounds should know or has a duty to know that the property might have been

sourced from some form of unlawful activity. An element of the offence under this

subsection is that the accused must be deemed to know of the subject property must be

from some form of unlawful activity. The former element is clear, however the latter has

a lot of ambiguity. The words "some form of unlawful activity" is not defined by any

legislation, though "unlawful activity" has no difficulties in understanding it. The

legislation also has extra-territorial effect,206 and it can be appreciated that what is some

form of unlawful activity is subject to different legal systems interpretations. The extra-

territorial effect of the legislation has in two different jurisdictions at the same time. This

proviso only adds burden and expenses to an innocent businessperson and deprives a

person from enjoying his or her private business and properties pursuant to Article 3(a) of

the Constitution. The element of the offence under Section 2(c) is 'benefit', regardless

whether one intended or not so long as the benefit has come directly or indirectly. This

definition presumes that a person is liable so long as he receives benefits in any form.

D. INFORMATION SHARING AND COLLECTION

The Act provides that once the DPP receives requests from a foreign state, he will

execute such request forthwith. In the event that he cannot execute or delay the execution

of such request the DPP must advice the foreign state of the reasons.207 If the Director

executes such request, upon production of such request to the Court he can apply for a

206 Section 4.
207 S. 19.
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search warrant to search the premises of the financial institution.208 On the same request

the DPP may also apply to the court for an Order that any relevant documents be

surrendered to the DPP209 or he may apply to the court to freeze the properties.210 There

are no reciprocal arrangements or mechanism whereby the same treatment is given to

Nauru in any event. Even though the Act does provide that, the DPP may also make such

requests to overseas countries or institutions, such provision appears to be standing of it's

own without regard to standards different in other jurisdictions. What should have been

properly negotiated in the fashion of a multi-lateral treaty dialogue has been assumed by

theOECDandFATF.

IV. LEGAL EFFECT OF POLITICAL COMMITMENTS UNDER

NATIONAL LAW.

The first issue one has to look into the commitments is, whether Political commitments

given by the highest level of the Country's governmental authorities has a legally binding

status under domestic law. Generally political commitments are not legally binding

within a legal system and therefore attracts no sanction or creates legal obligations.

A. DEFINITION OF LA W VS. POLITICAL COMMITMENT.

The definition of law does not cover political commitments for most Pacific Island

jurisdictions. In Nauru, law is defined to include instruments having the force of law and

un-written rule of law.211 Even though it can be argued that the Constitution defines laws

to include "instruments having the force of laws and unwritten-rule of law" and that

political commitments made by the Head of State may amount to an unwritten rule of

law, such argument does not offer any reasonable explanation since the powers of the

Head of State are defined proper under the Constitution212 and the power to legislate will

208 S. 20.
209 S. 21.
210 S. 22.
211 Constitution Art 81(1).
212 Constitution Art 77-80 Prescribe the powers of the President and the Executive.
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always be vested with Parliament. It is the submission of this paper that such terms were

included to cater for by-laws and rules that are enacted under provisions of legislations

and regulations. Furthermore the drafters of the Constitution included the "un-written rule

of law", having in mind the indigenous customs of the Nauruans.

In Samoa for instance, the definition of law is quite crystal clear in that it does not

include political declarations and commitments made by the Government. Law is defined

as any law for the time being in force in Western Samoa, and includes the Constitution,

any Act of Parliament and any proclamation, regulation, order, by-law or other act of

authority made thereunder, the English common law and equity for time being in so far as

they are not excluded by any other law in force in Samoa or any part thereof under the

provisions of any Act or under a judgment of a Court of competent jurisdiction.213 The

term "proclamation" refers to proclamations made under an Act of Parliament and cannot

be a proclamation independently to possibly include independent commitments. In Niue

and Cook Islands, law is defined as any law for the time being in force in these two

countries; and includes their Constitutions and any enactments.214

B. NA TIONAL EXECUTIVE A UTHORITY.

Article 17 of the Constitution of Nauru provides that the executive authority of the

Republic of Nauru vests with the cabinet, that is the President and the Ministers to

administer and control the country. In Samoa, the Cabinet also has the executive

authority of the government.215 Under these provisions they approve and enter into

conventions and treaties with any foreign nations and any personalities. Given that they

are bestowed with such discretional power, the commitments they have made with the

OECD are directed towards the country to enter into convention. The problem is, once

countries ratify such conventions, grave consequences may arise including the legal

implications therein. In Nauru, Samoa and Cook Islands, their Cabinets are answerable to

the Parliament under the Constitution, however there are no requirements under their

Constitutions that such commitments or convention is to be tabled for debate before the

213 Constitution Art 1111 (Western Samoa).
214 Constitution, Second Schedule item 83 (Niue).
215 Above n.216 Art 32(1).
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Parliament. Therefore in this regard, conventions bypassed proper scrutiny and the

cabinet can easily oblige the country into conventions that have devastating effects on the

legal system of the country. In fact under the adopted common law practice, treaty-

making powers reside in the Crown, as a Royal prerogative power. The negotiation,

signature and ratification of treaties are therefore all executive acts.216 At this new age,

some Pacific Islands Constitutions now face new problem and challenges that might not

have been anticipated by the founders and drafters of their Constitutions.

C. BREACHING THE CONSTITUTION.

One obvious legal implications of making such political commitments is the potential

violation of the constitution. Nauru for instance, is an independent Republic with the

Constitution217 as the supreme law of the land,218 therefore any law that is inconsistent

with the Constitution is void to the extent of the inconsistency.219 The commitments

made to OECD can be deemed contrary to Article 3, Article 8 and Article 9 of the Nauru

Constitution.

1. Fundamental rights

Under Article 3 of the Constitution, every person in Nauru is entitled to the enjoyment of

his property, protection of the law and respect for his private life. These rights are to be

practiced so long as they do not prejudice the rights and freedoms of other persons or the

public interest.

Article 3 provides:
"Whereas every person in Nauru is entitled to the fundamental rights and freedoms of the
individual, that is to say, has the right, whatever race, place of origin, political opinions,
colour, creed or sex, but subject to respect for the rights and freedom of others and for
the public interest, to each and all of the following freedoms, namely;

(g) life, liberty, security of person, the enjoyment of property and the
protection of the law.

(h) Freedom of conscience, of expression and of peaceful assembly and
association; and

(i) Respect for his private and family life

216 O 'Conne l l International Law in Australia, L a w b o o k Co ltd, Austral ia 1963, p 54.
217 Art 1.
218 Art 2(1) .
219 Art 2(2) .
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The subsequent provisions of this part have effect for the purpose affording protection to
those rights and freedoms, subject to such limitations of that protection as are contained
in those provisions, being limitations designed to ensure that the enjoyment of those
rights and freedoms by a person does not prejudice the rights and freedoms of other
persons or the public interest."

These rights are entitled as fundamental rights under the Constitution because of their

importance to one's liberty and the arbitrariness of the authorities powers into the private

life of an individual person. Given the grave importance attached to such rights, the same

provision of the Constitution stated that the limitations to these rights can only be

prescribed by the constitution itself and consequently no legislation can waive or regulate

such a right.

2. Respect for Rights of others and Public interest

Article 3 does qualify the exercising of such rights to the extent of "respect for the rights

of others and public interest". It does not however define other persons to include other

sovereign nations or public interest to include public interest of another nation or an

organisation that the country is not a member. This could not have been overlooked by

the drafters of the Constitution, since the Constitution explicitly makes it clear that Nauru

is an independent Republic and that the Constitution is the supreme law of the land. This

is reflected by the definition of Nauru as the Island of Nauru, the territorial water thereof

and the airspace above the Island.220

On the one hand, it is debatable as to what constitutes public interest. The argument that

removing Nauru from the OECD and FATF of NCCT list constitute a "public interest"

within Nauru may appear to hold water, however the circumstances leading to Nauru's

commitments to OECD and FATF does not support the same line of argument. The

commitments made by Nauru were in response to the demands of foreign interests, the

OECD, and not from Nauru itself. On this note, the Nauruan individual and legal entities

are being forced to violate their own laws in order to succumb to the OECD and FATF's

initiatives and demand.

220 Interpretation Act 1971.s 2.
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3. Full protection of the law

The Article further gives to all persons in Nauru the full protection of the law. The term

"full protection of the law" denotes that all persons cannot be denied of all the provisions

of all the laws of the Republic of Nauru. This provision is fully defined in Acts of

Parliament that are passed by the Parliaments of Nauru as discussed elsewhere in this

paper. In Samoa, the equality before the law and equal protection under the law means

that unless expressly authorized by its Constitution, the rights prescribed under the

Constitution cannot be altered or waived by any executive or administrative action of the

state or in practical applications of any other law other than the Constitution.221 The

commitments demanded by the OECD are clearly an attempt to ignore or waive such

constitutional provisions through administrative means.

4. Deprivation of Property

The Political commitment committed on Effective Exchange of information violated the

Constitution. Article 8 of the Nauru Constitution mandatorily stated that no person shall

be deprived compulsorily of his property except in accordance with the law for public

purpose and on just terms. Person is defined also by the Constitution to include body

corporate or politic and property includes a right, title or interest in or over property. In

Samoa, such law must prescribe the payment of compensation, a right to claim before the

Supreme Court or to any person who has interest in the subject property.222 The

commitment for effective exchange of information appears to violate this Article by

providing to exchange private information and properties without the just compensation

on just terms.

5. Agreements contrary to the Constitution

An obvious legal implication of the commitments to OECD is that they will be

implemented through bi-lateral or multi-lateral agreement with other states or institutions

without the blessings of the supreme law of the land itself, the Constitution. Such

agreement itself will be inconsistent with the Constitution and should be void. The

221 Constitution (Western Samoa) Art 15.
222 Id Art 14(1).
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constitution embraces that every person in Nauru is entitled to the full protection of the

law, hence it is the Constitution, which defines the highest protection. Commitments on

effective exchange of information to OECD therefore violates the right to fully enjoy

his/her property guaranteed by Article 3 of the Nauru Constitution.

6. Suspicious of Crime not required

Another implication is the disclosure of information and a person's affairs will be

investigated into without the necessity of being accused of any crime in Nauru. This is an

outright violation of Article 3. Any investigation will intrude into a person's private life,

security and enjoyment of property and respect no limitations authorized by the

Constitution. Further, this commitment is in contravention of Article 9 of the

Constitution, which provides that no person shall be searched of his property without his

or her consent and presumed innocent until proven guilty by law.223

"Article 9 provides:

1. No person shall without his consent be subject to the search of his person
or property or the entry on his premises by other persons.

2. Nothing contained in or done under the authority of any law shall be held
to be inconsistent with or in contravention of the provisions of clause (1)
of this Article to the extent that that law makes provision-

a. that is reasonably required in the interest of defence, public safety; public
order, public morality, public health, the development or utilization of
natural resources or development or utilization of any property for a
purpose beneficial to the community.

b. That is reasonably required for protecting the rights or freedoms of other
persons;

c. That authorizes an officer or agent of the Republic of Nauru or of a body
corporate established by law for public purposes to enter, where
reasonably necessary, on the premises of a person in order to inspect those
premises or anything in or on them in relation to any tax or in order to
carry out work connected with any property that is lawfully in or on those
premises and belongs to the Republic or body corporate as the case may
be; or

d. That authorizes, for the purpose of enforcing the judgment or order of a
court, the search of a person or property by order of a court or entry upon
any premises under such an order."

223 Art 10(3)(a).
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(Italics my emphasis)
The right of a person not to be searched of his property without his consent under

subsection 1 is restricted to the extent that a law makes provision for entry into a person

by subsection 2. The restrictions being, that is reasonably required for purpose beneficial

to the community, for protecting rights of others, for tax purposes and enforcing of

judgments. The subject of such restrictions lie within the words "to the extent that that

law makes provision". As discussed elsewhere in this paper, law does not include

political commitments therefore there has to be an Act of Parliament enacted before such

restrictions can be imposed. Without the sanction of the law, political commitments or

convention in effecting of such commitments will neither amount to law, therefore, the

restrictions do not apply and any implementation of such commitments will always

violate Article 9 of the Constitution.

The Articles of the Constitution dealing with protection of property rights do not stand-

alone in a vacuum. The founders of the Nauru Constitution were well aware of Article 1

and Article 2 of the International Covenant on Civil and Political Rights 1966224 which

stated that all people have the right of self-determination. By virtue of that right they

freely determine their political status and freely pursue their economic, social and cultural

development. It calls on the parties to the Convention to ensure that rights to private

properties are well respected.

D. VIOLATION OF SECRECY & CONFIDENTIAL LAWS.

The Constitution is not only supreme but it is a guiding post where the country's

development must achieve or fulfill its spirit. Article 3 of the Constitution provides that

all person are entitled to the full protection of the law. All laws enacted by the Parliament

therefore are framed to achieve this spirit of the Constitution; hence the right to

enjoyment of property under the constitution is given a clear definition by the secrecy

provisions in the Corporation and related laws.

1. Corporate Confidential

224 In Force 1976.
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The Corporation laws of Nauru are established under the Corporation Act 1972 and the

adopted common laws relating to companies. The common law principles of corporate

personality and corporate veil constitute the fundamental corporate principles in Nauru.

The Powers of the corporations incorporated under the Corporation Act are fully

prescribed by section 17, that "the Powers of a corporation shall include, unless

expressly excluded or modified by the articles, the powers set forth in the First schedule,

which shall be exercisable in Nauru and elsewhere, and such other powers, as are set out

in its articles or granted to it generally or specially by regulations made under this Act".

Further the first Schedule of the Act provides inter alia, those powers of a corporation

incorporated in Nauru, exercisable in Nauru and elsewhere in addition to the powers

exercisable under the Articles of Association of the Corporation:-

1. To acquire, hold, dispose of or deal with any information or rights or
property of any kind.

2. To Acquire any rights or interests.
3. To assume any duties and obligations.
4. To do any of things, which it may, do in association with any other person or

corporation and as principal or agent or as trustee or for its own benefit.
5. To do all such things as are incidental or conducive to the exercise of the

other powers of the corporation.
6. To do all other things, which are not prohibited by or under the Act or the

regulations, made there under or otherwise by the laws of the Republic.

The word "include" under section 17 imports the principles of common law corporate

personality into the corporate laws of Nauru. This is further endorsed by the words

"granted to it generally " that the corporations incorporated has legal personality and has

the liberty to conduct their business to the best interest of the corporation. The first

Schedule then plainly provides that the corporation has the power to hold or dispose any

information of a corporation at it's discretion. The commitments or any agreement

entered into in implementation of the commitments by Nauru to OECD goes in and

demands how corporations should conduct their business and what kind of record they

should keep. For instance one of the commitments to OECD states that Nauru will

provide informations on beneficial ownership of companies, partnerships and other legal

entities and on trustees and beneficiaries of trusts established in Nauru to other

jurisdictions under an exchange of information agreement. In so doing, it requires the

companies in Nauru to give their informations to the authorities in Nauru. This
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effectively supersedes powers of Directors to run the business and goes right into how a

company operates its business. These commitments however do not go in line with the

common law principle of company law that the conduct of the business must be to the

'best interest and benefit of the company'. The only restriction that the corporate laws of

Nauru imposes whilst the company conduct it's business is that its conduct must be those

that are prohibited by laws of the Republic of Nauru. Keeping the corporate informations

confidential relating to customers and beneficiaries for the best interest of the

Corporation is not prohibited in Nauru therefore the adopted common law principle of

confidential informations applies. The only exception to this is the power of the Supreme

Court of Nauru to demand for any information regarding the corporations to be given as

evidence or any related matters to the Court.225

2. Banking and Confidential Information

The adopted common law of England relating to Banking is upheld and legislated in

Nauru226. The principles of 'bank-customer' relationship is very much reflected in the

Banking Act 1975 of Nauru. This is prescribed under section 7, which generally covers

the secrecy and regulates the customer bank fiduciary relationship. It prohibits disclosure

of information by the officers of the bank regarding banking transactions in Nauru,

transfer of money and property into or out of Nauru in course of banking transactions,

and information relating to banking accounts including the contents and existence of such

accounts.

(a). Statutory exceptions

The bank secrecy rule is subject to a number of exceptions that allow information to be

revealed in specific circumstances. Firstly, bank officers may supply or reveal

information within the same bank where it is required to perform their duties as officers

of that bank.227 Secondly, bank officers may reveal or supply information to officers of

banks outside of Nauru if the persons concerned in the transaction or the account holders

consent in writing.228 Such consent is deemed to have been given only for the revelation

225 Corporation Act 1972 s. 249, s. 247.
226 Customs and Adopted Laws Act 1971 s. 4.
227 Banking Act 1975 S.7(2)(a).
228 Id para (b).
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of account information that is essential to the carrying out of such transactions.229

Thirdly, bank officers may reveal to banks outside Nauru information about particulars of

banking transactions and total balances of accounts in Nauru. They may not, however,

reveal personal identifying informations such as the names of the persons involved and

the balances of individual accounts.230 Fourthly, bank officers may, with the Minister's

prior written approval, reveal to government officers of other countries the total assets of

the bank in Nauru and the sum total and currencies of money transferred between Nauru

and that country. However, officers may not reveal the amounts of individual

transactions.231 All these exceptions further does not allow room for such effective

information commitment, particularly providing information upon specific request by a

foreign state, or individual and for assisting foreign states or institutions by providing

informations regardless whether the person is committing an offence or not.

(b). Violation of bank secrecy

The transparency commitments which require the bank's information to be disclosed do

not realize that the only way banking information to be accessed is by means prescribed

by legislation and the transparency commitment once implemented will be violating these

bank secrecy provisions. The Anti-Money Laundering Act 2003 on the one hand simply

imposes duties on the financial institutions to permit an authorized officer of FISA to

enter the premises of the institution and check the business records of the institution,232

which is contrary to the prevailing banking legislation provisions.

E. NATIONAL INTEREST &CONFIDENTIAL INFORMATION.

The commitments also cover information that is confidential by virtue of a statutory

provisions. The Evidence (Confidential Information) Act 1976 was enacted since most of

the corporations, which make up the bulk of the commercial regime in Nauru are

government instrumentalities and corporations. To safeguard itself, the Republic enacted

the Evidence (Confidential Information) Act 1976. The Act was enacted to provide rules

229 Id subsec (3).
230 Id para (c).

231 Id para Money Laundering Act 2003 Section 9(1)(a-d).
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whereby information's accessed by the public officers in performance of their duties and

functions assigned to them are not published. It is clear from the framers of the

legislation that they were enacting it to the best interest of Nauru and for public good that

officers of the corporations and governmental instrumentalities must only publish such

information upon government authorization.

Under this legislation, no person in Nauru can be compelled to answer any question or

produce any document requested by any court or tribunal outside of Nauru. The

legislation specifically outlines series of questions, which a person cannot be compelled

or required to answer including the following:233

a- Questions requiring the disclosure of information which that person prohibited by any written law

from disclosing to other or any parties to the proceedings in relation to which that person is being

examined.

b- Questions relating to acts done, or information received, by the Registrar of Corporations, the

Registrar of Banks or any public officer in the course of administering the provisions of the

Corporation Act 1972 or any other written law or by the Nauru Government Commercial

authority, the Republic of Nauru Finance Corporation or the Nauru Trustee Corporation or by

any officer or employee thereof in connection with the business of the Authority or either of those

corporations.

c- Questions relating to acts done, or information received, by that person or any other person in the

course of his duties or of his business or practice, as a registered corporation agent, a registered

corporation auditor, an official liquidator, a registered director or a registered corporation

secretary under the Corporation Act 1972, or as an employee of any such person or as an officer

or auditor of the corporation.

It is clear that the commitments made are a recipe for the Evidence (Confidential

Information) Act to be violated. The inconsistencies are obvious, that any documents

referred to the commitments are not compellable and are protected under this Evidence

(Confidential Information) Act. At the moment there is no agenda of even to amend this

statute234 therefore once the commitments are implemented they are illegal under this

legislation. The Anti-Money Laundering Act however provides that the Financial

Institution Supervisory Authority in its function may compile records and statistics with

regards to financial institutions and disseminate the same information to anyone both in

233 S. 4-10, see also Joule et al: Above n.74 at 76.
234 Interview with the then Minister for Justice Hon Godfrey Thoma M.P dated 7 April 2004.
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and outside of Nauru,235 and if the Authority requires it can enter the premises of the

financial institution and inspect any business records, ask any questions relating to the

records and copy any part or whole of the records if it requires more information to

reports submitted by the institutions, at its own freewill.236

235 Anti-Money Laundering Act 2003 Section 8(f).
236 Id para (c).
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CHAPTER 7: CONCLUSION

The aim of this thesis is to determine the legality of actions taken by FATF initiatives and

demands on money laundering and OECD demands on harmful tax practices against

some small Pacific Island states with regard to the international law and domestic laws

applicable to each country.

The FATF and OECD have no authority under the international law to compel the Pacific

Island States to comply with their demands. None of the PIS are members of these two

organisations therefore do not have any obligation under international law to comply with

their demands, however the making of political commitments may hold the Island states

to be obliged to implement the FATF and OECD demands through the traditional

principles of consent and coincidence. Analyzing the Pacific Islands regional responses

to the OECD and FATF demands, there are no significant political commitments where

the Island countries are obliged to implement the demands.

The domestic responses have mainly been related to enacting of anti-money laundering

laws and making political commitments. The Anti-Money Laundering laws and the

commitments violate basic Constitutional rights to property, privacy and confidential

informations and corporate confidentialities and this is the position, which this thesis

makes. The commitments to the OECD can bind those domestic jurisdictions under

international law, however, those commitments were being done through actions that are

not in accordance with international law in the first instance.

It is hoped in this research that it will assist the Pacific Island governments to look

carefully and critically into their aspirations of being independent nations, which were

endowed on themselves under the independent Constitutions and legislations that are

applicable to their circumstances. Further it provides a signal of possible legal

implications that one will face in implementing demands of foreign institutions, within

it's own jurisdiction, peoples and the economies. The commitments and legislation,
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which the PIS declared and enacted, are in their infant stages and it will be of future

research interest to assess their impacts to the legal system and to the economies.

Taking the legal argument that the OECD and FATF lack's mandate to compel

compliance however is difficult for the PIS to individually resist these two institutions.

The enactment of legislations to comply with their demands across the PIS's attest to this

difficulty. A strong and collective regional approach would be more effective in

addressing the demands of the OECD and FATF while maintaining the interest of the

Pacific Island countries.
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ABBREVIATIONS

ADB ASIAN DEVELOPMENT BANK

A.M.L. ANTI-MONEY LAUNDERING ACT

APG ASIA PACIFIC GROUP

A.U.S.T.R.A.C AUSTRALIAN TRANSACTION REPORTS AND ANALYSIS

CENTRE

D.P.P. DIRECTOR OF PUBLIC PROSECUTIONS

F.A.T.F. FINANCIAL ACTION TASK FORCE

F.A.C FISCAL AFFAIRS COMMITTEE

F.I.S.A. FINANCIAL INSTITUTION SUPERVISORY AUTHORITY

FIC FORUM ISLAND COUNTRIES

I.C.P.O INTERNATIONAL CRIMINAL POLICE ORGANIZATION

I.C.J. INTERNATIONAL COURT OF JUSTICE

IMF INTERNATIONAL MONETARY FUND

N.C.C.T. NON CO-OPERATIVE COUNTRIES AND TERRITORIES

O.E.C.D. ORGANISATION FOR ECONOMIC CO-ORPORATION AND

DEVELOPMENT

O.D.C.C.P UNITED NATIONS OFFICE FOR DRUG CONTROL AND CRIME

PREVENTION

O.F.C. OFFSHORE FINANCIAL CENTRE

P.I.C. PACIFIC ISLAND COUNTRIES

P.I.S. PACIFIC ISLAND STATES

R.O.N REPUBLIC OF NAURU

UNCTAD UNITED NATIONS CONFERENCE ON TRADE AND

DEVELOPMENT

U.S.A. UNITES STATES OF AMERICA
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